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Basic Principles of Section 1983 Litigation
Direct v. Vicarious Liability
Title42 U.S.C. § 1983 providesin relevant part:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall beliableto the party injured in an action
at law, suit in equity, or other proper proceeding for redress, except
that in any action brought against a judicial officer for an act or
omission taken in such officer's judicial capacity, injunctive relief
shall not be granted unless a declaratory decree was violated or
declaratory relief was unavailable.

Notethat aplaintiff must assert the violation or deprivation of aright secured
by federal law. See, e.g., Bradley v. City of Ferndale, 148 Fed.Appx. 499, 2005 WL
2173780, at *6 (6th Cir. Sept. 8, 2005) (“[T]he violation of city policy is not in and
of itself a constitutional violation under 42 U.S.C.8 1983.”); Waubanascum v.
Shawano, 416 F.3d 658, 667 (7th Cir.2005) (“Waubanascum suggeststhat Shawano
County showed deliberate indifference by its ‘long-standing custom of granting
courtesy licenses without conducting investigations of the applicants.” Thus, he
argues, ‘ Shawano County's policy was deliberately indifferent to a known risk to
foster children.” Waubanascum seems to propose that state laws and regulations
assume that failure to perform background checks necessarily will expose foster
childrentorisk, thusconstituting deliberateindifference. Thisargument misstatesthe
legal standard, because it sidesteps the requirement that there be knowledge or
suspicion of actual risk and substitutesthe possibility of risk arising fromthecounty's
custom. Undoubtedly, foster children would be exposed to a heightened degree of
risk if foster license applicants were subjected to no background checks at all. We
may assume that it is this very concern that underlies Wisconsin's laws and
regul ationsrequiring such background checksbeforeafoster license may be granted.
But afailure to abide by a general statutory requirement for background checks
cannot substitute for the requirement of actual knowledge or suspicion in the foster
home context. . . . Asnoted, it is unclear that Shawano County actually did violate
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Wisconsin law in effect at the time that the county granted Fry the courtesy foster
license. But in any event, state law does not create a duty under the federal
constitution, so evenif Shawano County failed to abide by Wisconsin law, thiswould
not by itself amount to aviol ation of Waubanascum'sdue processrights.”); Tanberg
v. Sholtis, 401 F.3d 1151, 1164, 1165 (10th Cir. 2005) (“Although plaintiffs
frequently wish to use administrative standards, like the Albuquerque SOPs, to
support constitutional damagesclaims, thiscould disservetheobjective of protecting
civil liberties. Modern police departments are able--and often willing--to use
administrative measures such as reprimands, salary adjustments, and promotionsto
encourage a high standard of public service, in excess of the federal constitutional
minima. If courtstreated these administrative standards asevidence of constitutional
violationsin damages actionsunder 8 1983, thiswould create adisincentive to adopt
progressive standards. Thus, we decline Plaintiffs invitation here to use the
Albuquerque Police Department's operating procedures as evidence of the
congtitutional standard. The tria court's exclusion of the SOPs was particularly
appropriate because Plaintiffs wished to admit not only evidence of the SOPs
themsel ves, but a so evidence demonstrating that the APD found that Officer Sholtis
violated the SOPs and attempted to discipline him for it. Explaining the import of
these convol uted proceedingsto thejury would havebeen aconfusing, and ultimately
needless, task. The Albuquerque Chief of Policefollowed the recommendation of an
internal affairs investigator to discipline Officer Sholtis both for making an
impermissible off-duty arrest and for use of excessive force. An ad hoc committee
subsequently reversed thisdecision. Additional testimony would have been necessary
to help the jury understand the significance of these determinations and the
procedures used to arrive at these contradictory results. This additional testimony
explaining the procedures used at each step in the APD's investigation and
decision-making would have led the jury ever further from the questions they were
required to answer, and embroiled them in the dispute over whether Officer Sholtis's
actions did or did not violate the SOPs. At the end of this time-consuming detour
through a tangential and tendentious issue, the jury would have arrived at the
conclusionthat the APD itself seemsto have been unableto resolve satisfactorily the
guestion whether Plaintiffs arrest violated the APD SOPs. . . . The similarity of the
SOP addressing excessive force to the objective standard employed by state and
federa law would render jury confusion even more likely, tempting the jury to
concludethat if experienced police officersinterpreted Officer SholtiSsactionsasa
violation of SOPsemploying the samestandardsasthelaw, then Officer Sholtismust
also have violated legal requirements. When, as here, the proffered evidence adds
nothing but the substantial likelihood of jury confusion, thetrial judge's exclusion of
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it cannot be an abuse of discretion.”); Chamberlin v. City of Albuquerque, No. CIV
02-0603 JB/ACT, 2005 WL 2313527, at*4 (D.N.M. July 31, 2005)(Plaintiff barred
fromintroducing asevidence* the Albuguerque Police Department's SOP'sto support
its allegation that [officer] acted unreasonably in directing his police service dog to
attack the [plaintiff] in violation of his Fourth Amendment rights.”); Wilhelm v.
Knox County, Ohio, No. 2:03-CV-786, 2005 WL 1126817, at * 14 (S.D. Ohio May
12, 2005) (not reported) (“[ T]he Court recognizesthat the Sixth Circuit has held that
(1) a defendant cannot be liable under 81983 unless he or she violated one of a
plaintiff's federal constitutional rights, and (2) a state right ‘as an alleged
misdemeanant to be arrested only when the misdemeanor is committed in the
presence of the arresting officer [is] not grounded inthefedera constitution and will
not support a§ 1983 clam.’ . . Theissueiswhether probable causeto arrest existed,
not whether the arrest violated state law. Accordingly, because probable cause to
believe that a crime had occurred existed, Bradley's 81983 false arrest claim under
the Fourth Amendment must fail.”).

Also note that compliance with state law does not mean there is no
constitutional violation for purposes of liability under Section 1983. See, eg.,
Gronowski v. Spencer, 424 F.3d 285, 297 (2d Cir. 2005) (“[W]e conclude that
appellants civil service defense provides no basisto vacate the judgment. We do not
agreethat appellants could not have violated 81983 if they complied with astate law
that shares one of 81983's purposes. The fact that City officials had discretion to lay
off Gronowski and did not violate civil service law in failing to reinstate her in the
Consumer Protection Office does not foreclose the possibility that retaliation for the
exercise of her constitutional rights motivated these actions. If there is sufficient
evidence supporting a finding of illegal retaliation, we will not overturn a verdict
arriving at such finding. Regardless of the City officials conformity with civil service
law, they must still refrain from violating rights protected under the United States
Constitution.”).

In Monell v. Dept. of Social Services, 436 U.S. 658, 690-91 (1978), the
Supreme Court overruled Monroe v. Pape, 365 U.S. 167 (1961), to the extent that
Monroe had held that local governments could not be sued as "persons’ under §
1983. Monell holds that local governments may be sued for damages, as well as
declaratory and injunctive relief, whenever

the action that is alleged to be unconstitutional implements or
executes a policy statement, ordinance, regulation, or decision
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officialy adopted and promul gated by that body's officers. Moreover.
.. local governments. . . may be sued for constitutional deprivations
visited pursuant to governmental ‘custom’ even though such acustom
has not received formal approval through the body's decisionmaking
channels.

Monell regjects government liability based on the doctrine of respondeat
superior. Thus, a government body cannot be held liable under § 1983 merely
becauseit employsatortfeasor. 436 U.S. at 691-92. Seealso Smedleyv. Corrections
Corporation of America, No. 04-5113, 2005 WL 3475806, at * (10th Cir. Dec. 20,
2005) (“Whileit is quite clear that Monell itself applied to municipa governments
and not private entities acting under color of state law, it is now well settled that
Monell also extends to private defendants sued under § 1983. See e.g., Dubbs v.
Head Sart, Inc., 336 F.3d 1194, 1216 (10th Cir.2003) (collecting circuit court cases).
Assuch, aprivate actor such asCCA ‘ cannot beheld liable solely becauseit employs
atortfeasor--or, in other words ... cannot be held liable under 81983 on arespondeat
superior theory.” ... Asweunderstand it, Ms. Smedley appearsto arguethat because
corporations could be held liable under 42 U.S.C. § 1983 both before and after
Monell, it ‘“ssimply defies logic to state that the traditional liability that existed for
corporations prior to’ Monell ‘should somehow be abrogated as a result of the
Supreme Court extending liability under 8 1983 to municipalities where no such
liability existed before.”. . Wedisagree. The Tenth Circuit, along with many of our
sister circuits, hasrejected vicariousliability ina 8 1983 casefor private actors based
upon Monell. .. AsMs. Smedley hasfailed to provide any evidence that CCA had
an officia policy that was the ‘direct cause’ of her alleged injuries, summary
judgment for CCA was appropriate.”); Austin v. Paramount Parks, Inc., 195 F.3d
715, 728 (4th Cir. 1999) (“We have recognized, as has the Second Circuit, that the
principles of 8§ 1983 municipal liability articulated in Monell and its progeny apply
equally to a private corporation that employs special police officers. Specifically, a
private corporation is not liable under § 1983 for torts committed by specia police
officers when such liability is predicated solely upon a theory of respondeat
superior.”); Buckner v. Toro, 116 F.3d 450, 452 (11th Cir. 1997) ("We conclude
that the Supreme Court's decision in Wyatt has not affected our decision in Howell
v. Evans. The policy or custom requirement is not atype of immunity from liability
but is instead an element of a § 1983 clam. Accordingly, we affirm the district
court's finding that the Monell policy or custom requirement appliesin suits against
private entities performing functions traditionally within the exclusive prerogative
of the state, such asthe provision of medical care to inmates."); Wall v. Dion, 257
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F. Supp.2d 316, 319 (D. Me. 2003) (“Though, it does not appear to me that the
First Circuit has addressed this question head on, Courts of Appeal in other circuits
have expressly concluded that when a private entity contracts with a county to
provide jail inmates with medical services that entity is performing a function that
istraditionally reserved to the state; because they provide servicesthat aremunicipal
in nature the entity is functionally equivalent to a municipality for purposes of 42
U.S.C. §1983suits. . . . Following the majority view that equates private contractors
with municipalitieswhen providing servicestraditionally charged to the state, Wall's
claims against these movants will only be successful if they were responsible for an
unconstitutional municipal custom or policy.”); Megiav. City of New York, 119 F.
Supp.2d 232, 276 (E.D.N.Y. 2000) (noting that Second Circuit and other circuits
have held “that a private corporation cannot be held liable in the absence of the
showing of an officia policy, practice, usage, or custom.”).

But see Hutchison v. Brookshire Brothers, Ltd., 284 F.Supp.2d 459,472,
473 (E.D.Tex. 2003) (“The court now turnsto the question of Brookshire Brothers
liability. Defendants' argue that, even if Plaintiff succeeds in proving concert of
action between McCown and Shelton, Plaintiff's Fourth Amendment claim against
Brookshire Brothers ought to be dismissed because ‘[o]bviously there is no
respondeat superior for 81983 purposes.’. . Where Defendants brush aside Plaintiff's
claminasingle sentence, the court finds amore complicated issue. What isclear is
that Defendants have cited the wrong precedent to support their statement of law.
Callinsv. City of Harker Heights stands for the proposition that amunicipality (and
not a private employer) generaly ‘is not vicariously liable under 81983 for the
constitutional torts of its agents.’. . .It is not so clear, however, that a private
employer cannot beheld vicarioudly liableunder 81983 when itsempl oyeesact under
color of law to deprive customers of constitutional rights. The court can find no case
that supports this proposition, and the language of 81983 does not lend itself to
Defendants reading. . . . Though the Supreme Court has stated that 81983 *cannot
be easily read to impose liability vicariously on governing bodies solely onthe basis
of the existence of an employer-employee relationship with a tortfeasor,’ . . . the
Court has made no similar statement regarding private employers. Indeed, there
would be no textua basis for such a statement. Additionaly, the court finds no
persuasive policy justification for shielding private employers from vicarious
liability. While the Supreme Court has found that Congress did not want to create a
‘federal law of respondeat superior * imposing liability in municipalities in the 8
1983 context because of ‘al the constitutional problems associated with the
obligation to keep the peace,’. . . this court cannot find any similar concerns
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implicated in the private context. Imposing liability on private corporations affects
neither the state's police power nor its ability to regulate its municipalities. Instead,
allowing the imposition of vicarious liability would seem to keep Congress within
its broad power to regulate interstate commerce. Thus, no significant federalism
issues are raised when private employers are held liable for the constitutional torts
of their employees. For these reasons, the court holds that neither Monéll nor its
progeny can beread to shield private corporationsfrom vicariousliability when their
employees have committed a 81983 violation while acting within the scope of their
employment. If Plaintiff can demonstrate that Shelton committed a Fourth
Amendment violation in the course of hisemployment, Brookshire Brothers may be
held liable. Such aviolation would be ‘within the scope of employment’ if it were*
‘actuated, at least in part, by apurposeto servethe [employer], evenif itisforbidden
by the employer.’ . . The court infers that the scope of Shelton's responsibilities to
Brookshire Brothers includes handling customer disputes and ensuring that
customers pay for their gas, this may be reasonably inferred from Plaintiffs
deposition testimony and Hill's statement that Plaintiff had to talk to her manager. .
. Shelton's actions, as alleged by Plaintiff, allow the further inference that he was
motivated at least in part by a desire to serve Brookshire Brothers. Though Shelton
allegedly placed the siphoned gasolineinto hisown gastank and collected no money
for Brookshire Brothers, there is some evidence that Shelton first tried to collect on
the alleged debt and resol vethe disputein favor of hisemployer. . .ThusPlaintiff has
succeeded in demonstrating a genuine issue of material fact with regard to whether
Shelton was acting within the scope of his employment. Defendants motion for
summary judgment isDENIED with respect to Brookshire Brothersonthisclaim.”);
Taylor v. Plousis, 101 F. Supp.2d 255, 263 & n.4 (D.N.J. 2000) (“Neither the
Supreme Court nor the Third Circuit has yet determined whether a private
corporation performing a municipa function is subject to the holding in Monell.
However, the majority of courts to have considered the issue have determined that
such a corporation may not be held vicariously liable under § 1983. [citing cases] .
... Although the mgjority of courts to have reached this conclusion have done so
with relatively little analysis, treating the proposition as if it were self-evident, the
Court accepts the holdings of these cases as the established view of the law.
However, there remains alingering doubt whether the public policy considerations
underlying the Supreme Court's decision in Monell should apply when a
governmental entity chooses to discharge a public obligation by contract with a
private corporation. . . . An argument can be made that voluntarily contracting to
perform a government service should not free a corporation from the ordinary
respondeat superior liability. A paralel argument involves claims of qualified
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immunity which often protect government officials charged with a constitutional
violation. If a private corporation undertakes a public function, there is till state
action, but individual employees of that corporation do not get qualified immunity.
... The policy considerations which prompted the Supreme Court to reject qualified
immunity for private prison guards are the same considerations which suggest that
private corporations providing public services, such as prison medical care, should
not be immune from respondeat superior liability under § 1983. In the context of a
claim that the deprivation of medica care amounted to a constitutional violation,
proof of such claim would almost certainly prove a case of ordinary state law
mal practice where respondeat superior would apply. It seems odd that the more
serious conduct necessary to prove a constitutional violation would not impose
corporateliability when alesser misconduct under state law would impose corporate
liability.”).

Note on Statute of Limitations:

Joseph v. Lopez, No. Civ.A. 05-1640(DRD), 2005 WL 2000153, at *2 (D.N.J. Aug.
17, 2005) (“Civil rights claims are best characterized as persona injury actions and
they are governed by the applicable state's statute of limitations for personal injury
actions. See Wilsonv. Garcia, 471 U.S. 261, 280 (1985). Accordingly, New Jersey's
two-year limitations period on personal injury actions, N.J. Stat. Ann. S 2A:14-2,
governs Plaintiff's claims. See Montgomery v. DeSmone, 159 F.3d 120, 126 & n. 4
(3d Cir.1998).).

[. Under Color of Law

In order to establish liability under 8§ 1983, the plaintiff must prove that she
has been deprived of afederal statutory or constitutional right by someone acting
"under color of" state law. Parratt v. Taylor, 451 U.S. 527, 535 (1981). See also
Lugar v. Edmonson Oil Co., 457 U.S. 922 (1982) (“state action” under Fourteenth
Amendment equated with “under color of law” for Section 1983 purposes) and
Brentwood Acad. v. Tennessee Secondary Sch. Athletic Assn, 531 U.S. 288
(2001) (discussing different tests and finding state action on basis of “pervasive
entwinement” of state with challenged activity).

In Monroe v. Pape, 365 U.S. 167, 180 (1961), the Court held that acts

performed by apolice officer in hiscapacity asapoliceofficer, evenif illegal or not
authorized by state law, are acts taken “under color of” law. Asthe Supreme Court
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stated in United States v. Classic, 313 U.S. 299, 326 (1941), "[m]isuse of power,
possessed by virtue of state law and made possible only because the wrongdoer is
clothed with the authority of state law, is action taken “under color of' state law."

An off-duty officer who purportsto exercise authority possessed by virtue of
hisofficial positionwill generally beheld to have acted under color of law. InBarna
v. City of Perth Amboy, 42 F.3d 809 (3d Cir. 1994), the court observed that
"[m]anifestations of such pretended authority may include flashing a badge,
identifying oneself as a police officer, placing an individual under arrest, or
intervening in a dispute involving others pursuant to a duty imposed by police
department regulations.” 1d. at 818. On the other hand, if the underlying nature of an
officer's conduct, whether on or off duty, is personal and not purported to be in the
exercise of any state authority, the conduct will not be viewed as an act under color
of state law. In Barna, for example, the court concluded that off-duty officers
involved in an atercation in which there was an unauthorized use of a police-issue
nightstick, did not act under color of state law where the dispute arose out of one
officer's persona and family concerns and where no attempt was made to invoke
police authority or make an arrest.

See also Rosborough v. Management & Training Corporation, 350 F.3d
459, 461 (5th Cir. 2003) (agreeing with Sixth Circuit and with district courts “that
have found that private prison-management corporations and their employees may
be sued under 81983 by a prisoner who has suffered a constitutional injury.”).

CompareJohnsonv. LaRabida Children’sHospital, 372 F.3d 894, 897 (7th
Cir. 2004) (privately employed special police officer not entrusted with full powers
possessed by the police does not act under color of state law) with Henderson v.
Fisher, 631 F.2d 1115, 1118 (3d Cir. 1980) (Where campus police a the University
of Pittsburgh exercised, by statute, the same functions as municipal police officers,
they were held to be acting under color of law).

[11.  Individual Capacity v. Official Capacity Suits

When a plaintiff names an official in hisindividual capacity, the plaintiff is
seeking "to impose personal liability upon agovernment official for actions he takes
under color of state law." Kentucky v. Graham, 473 U.S. 159, 165 (1985). Failure
to expressly state that the official is being sued in hisindividual capacity may be
construed as an intent to sue the defendant only in his official capacity. See, e.g.,
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Murphy v. Arkansas, 127 F.3d 750, 755 (8th Cir. 1997) ("[W]e do not require that
personal capacity claims be clearly-pleaded simply to ensure adequate notice to
defendants. We also strictly enforce this pleading requirement because ‘[t]he
Eleventh Amendment presents ajurisdictional limit on federal courtsin civil rights
cases against states and their employees.” Nix v. Norman, 879 F.2d 429, 431 (8th
Cir.1989); see Wellsv. Brown, 891 F.2d 591, 593 (6th Cir.1989). Although other
circuits have adopted a more lenient pleading rule, see Biggs v. Meadows, 66 F.3d
56, 59-60 (4th Cir.1995), we believe that our rule is more consistent with the
Supreme Court's Eleventh Amendment jurisprudence."); Ware v. Moe, No.
Civ.03-2504 ADM/JSM, 2004 WL 848204, at *5 (D. Minn. Apr. 19, 2004) (“The
Second Amended Complaint does not explain whether Defendantsare being sued as
individuals or officials. The caption merely lists Defendants names. Further, the
Complaint itself statesthat certain Defendants ‘ acted as peace officers employed by
the City of Appleton,” and others ‘acted as social workers employed by ... Swift
County,” suggesting that Defendants are being sued in their official capacities. . .
Plaintiffs assertion that its prayer for relief meets the requirement this Court
discussedinLopez-Buricv. Notch, 168 F.Supp.2d 1046 (D.Minn.2001), misconstrues
that case's holding and Eighth Circuit precedent. In Lopez-Buric, we explained that
a § 1983 plaintiff can easily meet the Eighth Circuit's pleading requirement by
indicating that she * sues each and all defendantsin both their individual and official
capacities.’. . Simply adding ‘jointly and severally’ to a damages request does not
provide sufficient clarity to meet the pleading standard. . . Therefore, because
Plaintiffs allege officia capacity claims only against Defendants in count one, and
have stipulated that count one doesnot stateaMonell claim, Defendants Motionsfor
Summary Judgment aregranted.”); Landsdown v. Chadwick, 152 F. Supp.2d 1128,
1138 (W.D. Ark. 2000) (“ The Eighth Circuit has consistently advised plaintiffs to
specifically plead whether government agents are being sued in their official or
individual capacitiesto ensure prompt notice of potential personal liability. . . When
the plaintiff failsto state whether heissuing anofficial inhisindividual capacity, the
Eighth Circuit has construed the claim as against the officia in his official capacity
only.”).

But see Powell v. Alexander, 391 F.3d 1, 22 (1st Cir. 2004) (*We now join
the multitude of circuits employing the ‘course of proceedings test, which
appropriately balancesadefendant'sneed for fair notice of potential personal liability
against aplaintiff'sneed for theflexibility to develop hisor her case asthe unfolding
events of litigation warrant. In doing so, we decline to adopt a formalistic ‘ bright-
line' test requiring a plaintiff to use specific wordsin his or her complaint in order
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to pursue a particular defendant in a particular capacity. However, we do not
encourage the filing of complaints which do not clearly specify that a defendant is
sued in an individual capacity. To the contrary, it is a far better practice for the
allegationsin the complaint to be specific. A plaintiff who leavestheissue murkyin
the complaint runs considerabl e risks under the doctrine we adopt today. Under the
‘course of proceedings' test, courts are not limited by the presence or absence of
language identifying capacity to suit on the face of the complaint alone. Rather,
courts may examine ‘ the substance of the pleadings and the course of proceedingsin
order to determine whether the suit isfor individual or official liability.””); Moore
v. City of Harriman, 272 F.3d 769, 773, 775 (6th Cir. 2001) (en banc) (“Theofficers
in this case urge us to read Wells as adopting the Eighth Circuit's rule presuming an
officia capacity suit absent an express statement to the contrary. They argue that to
withstand a motion to dismiss, Wells requires complaints seeking damages for
alleged violations of 81983 to contain the words ‘individual capacity,” regardless of
whether the defendants actually receive notice that they are being sued individualy.
Although we acknowl edge that Wel | s contai ns language supporting thisreading, we
find the more reasonableinterpretation to be that 81983 plaintiffs must clearly notify
defendants of the potential for individual liability and must clearly notify the court
of its basis for jurisdiction. When a 81983 plaintiff fails to affirmatively plead
capacity in the complaint, we then look to the course of proceedings to determine
whether Wells's first concern about notice has been satisfied. . . . In conclusion, we
reaffirm Wells'srequirement that 81983 plai ntiffsmust clearly notify any defendants
of their intent to seek individual liability, and we clarify that reviewing the course of
proceedingsis the most appropriate way to determine whether such notice has been
given and received . . . . “); Biggsv. Meadows, 66 F.3d 56, 59-60 (4th Cir. 1995)
(adopting the view of the majority of circuits, including the Second, Third, Fifth,
Seventh, Ninth, Tenth and Eleventh, that looks to "the substance of the plaintiff's
claim, the relief sought, and the course of proceedings to determine the nature of a
§ 1983 suit when aplaintiff fails to alege capacity. [citing cases] . . . . Because we
find the majority view to be more persuasive, we hold today that a plaintiff need not
plead expressly the capacity in which heis suing adefendant in order to state acause
of action under § 1983."). Seealso Daskalea v. District of Columbia, 227 F.3d 443,
448 (D.C. Cir. 2000) (“Neither the complaint nor any other pleading filed by
plaintiff indicates whether Moore was charged in her official or her individual
capacity. In some circuits, that would be the end of the matter, as they require a
plaintiff who seeks personal liability to plead specifically that the suit is brought
against the defendant in her individual capacity. . . Although it has not definitively
resolved theissue, . . . the Supreme Court hastypically looked instead to the‘ course
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of proceedings to determine the nature of an action. . . Following the Supreme
Court's lead, this circuit has joined those of its sisters that employ the * course of
proceedings approach.”); Rodriguez v. Phillips, 66 F.3d 470, 482 (2d Cir. 1995)
("Where, as here, doubt may exist asto whether an official issued personaly, inhis
officia capacity or in both capacities, the course of proceedings ordinarily resolves
thenature of theliability sought to beimposed.”); Hill v. Shelander, 924 F.2d 1370,
1374 (7th Cir. 1991) ("[W]here the complaint alleges the tortious conduct of an
individual acting under color of state law, an individual capacity suit plainly lies,
even if the plaintiff failed to spell out the defendant’s capacity in the complaint.").
Accord Miller v. Smith, 220 F.3d 491, 494 (7th Cir. 2000); Shabazz v. Coughlin,
852 F.2d 697, 700 (2d Cir.1988) ("Notwithstanding the complaint's ambiguous
language, ... Shabazz'srequest for punitiveand compensatory damages, coupled with
the defendants summary judgment motion on qualified immunity but not Eleventh
Amendment grounds, suggests that the parties believed that this action isapersona

capacity suit.").

Naming a government official in his official capacity is the equivalent of
naming the government entity itself as the defendant, and requires the plaintiff to
make out Monell-type proof of an official policy or custom as the cause of the
constitutional violation. While qualified immunity isavailableto an official suedin
hispersonal capacity, thereisno qualified immunity availablein an official capacity
Suit.

See Hafer v. Melo, 112 S. Ct. 358, 361-62 (1991) (personal and official
capacity suits distinguished). See also Med Corp., Inc. v. City of Lima, 296 F.3d
404, 417 (6th Cir. 2002) (“Thedistrict court reasoned that an individual capacity suit
could not be maintained against the Mayor ‘ because 1) the Mayor never acted in his
individual capacity, and 2) the Fourteenth Amendment does not apply to individual
actions' because*[t] he Fourteenth Amendment protects property interest[s| only from
adeprivation by state action.’. . . [T]he fact that Mayor Berger acted in his officia
capacity as mayor does not immunize him from being sued as an individual under 8
1983. Thedistrict court'ssecond reason for regj ecting theindividual capacity suit--that
the Fourteenth Amendment protects only against actions of the state--also conflicts
with Hafer. The state action requirement of the Fourteenth Amendment is satisfied
by showing that a state official acted ‘under color of’ state law, as when the official
exercises authority conferred by a state office. . . The state action requirement does
not limit civil rights plaintiffsto suits against only government entities. The district
court's interpretation of ‘state action’” would eliminate all 8 1983 suits against
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individual state officers.”); Ritchiev. Wickstrom, 938 F.2d 689 (6th Cir. 1991)
(clarifying confusion between official capacity and individual capacity). Theofficial
capacity suit isseekingto recover compensatory damagesfrom the government body
itself. SeeBrandon v. Holt, 469 U.S. 464, 471-72 (1985); Kentucky v. Graham, 473
U.S. 159 (1985).

To avoid confusion, where the intended defendant is the government body,
plaintiff should nametheentity itself, rather thantheindividual official inhisofficial
capacity. See, e.g., Leach v. Shelby County Sheriff, 891 F.2d 1241, 1245 (6th Cir.
1989) (prudent course for plaintiff who seeks to hold government entity liable for
damages would be to name government entity itself to ensure requisite notice and
opportunity to respond), cert. denied, 495 U.S. 932 (1990); Johnson v. Kegans, 870
F.2d 992, 998 n.5 (5th Cir. 1989) (implying plaintiffs must expressly name
governmental entity as defendant to pursue Monell-type claim), cert. denied, 492
U.S. 921 (1989); Pennington v. Hobson, 719 F. Supp. 760, 773 (S.D. Ind. 1989)
("better practice is to make the municipal liability action unmistakably clear in the
caption, by expressly naming the municipality as a defendant.").

V.  Supervisory Liability v. Municipal Liability

Supervisory liability can be imposed without a determination of municipal
liability. Supervisory liability runs against the individual, is based on his or her
personal responsibility for the constitutional violation and does not require any proof
of official policy or custom asthe "moving force," City of Oklahoma City v. Tuttle,
471 U.S. 808 (1985) (quoting Polk County v. Dodson, 454 U.S. 312, 326 (1981)),
behind the conduct.

"[W]hen supervisory liability is imposed, it is imposed against the
supervisory officia in hisindividual capacity for hisown cul pable action or inaction
inthetraining, supervision, or control of hissubordinates." Clay v. Conlee, 815 F.2d
1164, 1170 (8th Cir. 1987). Seealso McGrath v. Scott, 250 F. Supp.2d 1218, 1222,
1223 (D.Ariz. 2003) (“[M]unicipal and supervisory liability present distinct and
separate questions that are treated and analyzed as such. . . . Supervisory liability
concernswhether supervisory officials own action or inaction subjected the Plaintiff
to the deprivation of her federally protected rights. Generaly, liability exists for
supervisory officials if they personaly participated in the wrongful conduct or
breached a duty imposed by law. . .In contrast, municipal liability depends upon
enforcement by individuals of a municipal policy, practice, or decision of a
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policymaker that causes the violation of the Plaintiffs federally protected rights.

. Typically, claims asserted against supervisory officialsin both their individual and
officia capacities provide bases for imposing both supervisory liability (the
individual claim) and municipality liability (the official capacity clam) if the
supervisor constitutes a policymaker.”).

As with alocal government defendant, a supervisor cannot be held liable
under § 1983 on arespondeat superior basis, Monell v. Dept. of Social Services, 436
U.S. 658, 694 n.58 (1978), although a supervisory official may beliable even where
not directly involved in the constitutional violation. The misconduct of the
subordinate must be "affirmatively link[ed]" to the action or inaction of the
supervisor. Rizzo v. Goode, 423 U.S. 362, 371 (1976).

Since supervisory liability based oninaction is separate and distinct from the
liability imposed on the subordinate employees for the underlying constitutional
violation, the level of culpability that must be alleged to make out the supervisor's
liability may not be the same as the level of culpability mandated by the particular
constitutional right involved.

While 8§ 1983 itself contains no independent state of mind requirement,
Parratt v. Taylor, 451 U.S. 527, 535 (1981), overruled in part on other grounds,
Danielsv. Williams, 474 U.S. 327 (1986), lower federa courts consistently require
plaintiffs to show something more than mere negligence yet less than actual intent
in order to establish supervisory liability. See e.g., Baker v. Monroe Township, 50
F.3d 1186, 1194 & n.5 (3d Cir. 1995) (applying Third Circuit standard which
requires "actual knowledge and acquiescence’ and noting that other circuits have
broader standards for supervisory liability); Salvador v. Brown, No. Civ.
04-3908(JBS), 2005 WL 2086206, at *4 (D.N.J. Aug. 24, 2005) (“The Third Circuit
Court of Appeals has articulated a standard for establishing supervisory liability
whichrequires* actual knowledge and acquiescence.’ Baker v. Monroe Township, 50
F.3d 1186, 1194 & n. 5 (3d Cir.1995). . . . Plaintiff has not alleged that Defendants
Brown or MacFarland had any direct participation in the aleged retaliation by
corrections officers. It appears that Plaintiff bases Commissioner Brown and
Administrator MacFarland's aleged liability solely on their respective job titles,
rather than any specific action alleged to have been taken by them adverse to
Paintiff.”).

13-



In Greason v. Kemp, 891 F.2d 829 (11th Cir. 1990), the court found the
Supreme Court'sanalysisin City of Canton v. Harris, 489 U.S. 378 (1989), provided
a helpful analogy in determining whether a supervisory official was deliberately
indifferent to an inmate's psychiatric needs. The court held that a three-prong test
must be applied in determining a supervisor's liability: "(1) whether, in failing
adequately to train and supervise subordinates, he was deliberately indifferent to an
inmate's mental health care needs; (2) whether areasonable personinthesupervisor's
position would know that his failure to train and supervise reflected deliberate
indifference; and (3) whether his conduct was causally related to the constitutional
infringement by his subordinate.” 891 F.2d at 836-37.

Seealso Mercado v. City of Orlando, 407 F.3d 1152, 1157, 1158 (11th Cir.
2005) (“All of thefactorsarticulatedin Grahamweighinfavor of Mercado. Because
he was not committing a crime, resisting arrest, or posing animmediate threat to the
officers at the time he was shot in the head, if Padillaamed for Mercado's head, he
used excessive force when apprehending Mercado. At this point, we must assume
that Padillawas aiming for Mercado's head based on the evidence that Padilla was
trained to use the Sage Launcher, that the weapon accurately hit targets from
distancesuptofiveyards, and that M ercado suffered injuriesto hishead. Padillawas
aware that the Sage Launcher was a lethal force if he shot at a subject from close
range. The officerswere a so aware that alternative actions, such as utilizing acrisis
negotiation team, were available means of resolving the situation. Thisis especialy
true in light of the fact that Mercado had not made any threatening moves toward
himself or the officers. Thus, in thelight most favorableto Mercado, Padillaviol ated
his Fourth Amendment rights when he intentionally aimed at and shot Mercado in
thehead withthe Sage Launcher. . .Wefurther conclude, however, that Officer Rouse
did not violate Mercado's Fourth Amendment rights. Although Officer Rouse did not
firethe Sage Launcher, Mercado contends that she should be held responsible under
atheory of supervisory liability. . . Officer Rouse was in another room during the
incident, and did not see Padillaaim or firethegun. Shedid not tell Padillatofirethe
Sage Launcher at Mercado's head. Given that Padillawas trained in the proper use
of the launcher, that the Department's guidelines prohibited firing the launcher a a
suspect's head or neck except in deadly force situations, and that . . . thereis no
evidence that Padilla has used similarly excessive forcein the past-all of which are
undisputed facts in the record-Rouse could not reasonably have anticipated that
Padilla was likely to shoot Mercado in the head either intentionaly or
unintentionally. Even under the ‘failure to stop’ standard for supervisory liability,
Rouse cannot be held liable.”); Doev. Taylor I ndependent School District, 15 F.3d
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443, 453 (5th Cir. 1994) (en banc) (" The most significant difference between City of
Canton and this case is that the former dealt with a municipality's liability whereas
the latter deals with an individual supervisor's liability. The legal elements of an
individual's supervisory liability and a political subdivision'sliability, however, are
similar enough that the same standards of fault and causation should govern."), cert.
denied sub nom Lankford v. Doe, 115 S. Ct. 70 (1994); Shaw v. Stroud, 13 F.3d
791, 798 (4th Cir. 1994) ("We have set forth three elements necessary to establish
supervisory liability under 8 1983: (1) that the supervisor had actual or constructive
knowledge that his subordinate was engaged in conduct that posed ‘ a pervasive and
unreasonable risk' of constitutional injury to citizens like the plaintiff; (2) that the
supervisor's response to that knowledge was so inadequate as to show ‘deliberate
indifferenceto or tacit authorization of the alleged offensive practices,’ and (3) that
there was an ‘affirmative causal link' between the supervisor's inaction and the
particular constitutional injury suffered by the plaintiff.” citing Miltier v. Beorn, 896
F.2d 848, 854 (4th Cir. 1990)), cert. denied, 115 S. Ct. 68 (1994); Walker v. Norris,
917 F.2d 1449, 1455-56 (1990) (applying City of Canton analysis to issue of
supervisory liability); Sample v. Diecks, 885 F.2d 1099, 1116-1117 (3d Cir. 1989)
(same).

Compare Rosenbergv. Vangelo, No. 02-2176, 2004 WL 491864, at *5 (3d
Cir. Mar. 12, 2004) (unpublished) (“[W]e respectfully disagree with the Ricker
Court'sdecisionto citeand rely onthe‘ direct and active' language from Grabowski.
We dso conclude that the deliberate indifference standard had been clearly
established prior to 1999 and no reasonable officia could claim a higher showing
would be required to establish supervisory liability.”) with Ricker v. Weston, No.
00-4322, 2002 WL 99807, at *5, *6 (3d Cir. Jan. 14, 2002) (unpublished) (“A
supervisor may beliableunder 42 U.S.C. § 1983 for hisor her subordinate'sunlawful
conduct if he or she directed, encouraged, tolerated, or acquiesced in that conduct.
... For liability to attach, however, there must exist a causal link between the
supervisor's action or inaction and the plaintiff's injury. . . .[E]Jven assuming,
arguendo, that the K-9 officers were not disciplined as a result of Zukasky's
investigation, that investigation did not in any way cause Freeman'sinjuries. ... We
reach the same conclusion asto Palmer and Goldsmith. The undisputed factsindicate
that they knew about Schlegel's prior misconduct but nonethel ess promoted him to
Captain of Field Services. They also knew of Remaley's violent episodes but
permitted him to be a member of the K-9 Unit. These acts are, as a matter of law,
insufficient to constitute the requisite direct involvement in appellees injuries. . . .
Importantly, neither Palmer nor Goldsmith wereawareof theattacksin question until
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after they occurred. At that time, they ordered an investigation but ultimately chose
not to discipline the officers involved, even though it appears that Zukasky had
recommended that at |east certain of the officers be disciplined. Thisdecision not to
discipline the officers does not amount to active involvement in appellees injuries
given that all of the injuries occurred before the decision. Thereis simply no causal
link between those injuries and what Palmer and Goldsmith did or did not do.”).

See also Tardiff v. Knox County, 397 F.Supp.2d 115, 141-43 (D.Me.
2005)(“Unlike individua officer liability, the liability of supervisory officials does
not depend on their personal participation in the acts of their subordinates which
immediately brought about the violation of the plaintiff's constitutional rights. . .
Liability canresult from Sheriff Davey'sacquiescenceto Knox County Jail'songoing
practice of strip searching all detainees charged with misdemeanors. . . Some
evidence in the record points to Sheriff Davey's actual knowledge of this ongoing
practice. . .. However, Sheriff Davey disputesthat he had actual knowledge of the
unlawful custom and practice of strip searching detainees charged with
misdemeanors without reasonable suspicion of concealing contraband or weapons.
. . Regardless of his actual knowledge, the Court concludes that based on the
undisputed evidence in the record he should have known that the practice was
ongoing, and that, despite the change to thewritten policy in 1994 and theinstitution
of new procedures in 2001, the practice had not been eliminated. The issue then
becomes whether Plaintiffs have established that Sheriff Davey's conduct amounts
to deliberate indifference or willful blindness to an unconstitutional practice of his
subordinates. . . Finally, Plaintiffsmust establish acausal connection between Sheriff
Davey's conduct and the corrections officers unconstitutional actions. . . . The
widespread practice was sufficient to aert Sheriff Davey that the unlawful strip
search practice persisted. On the evidence presented in the summary judgment
record, the Court concludes that Sheriff Davey'sfailureto take any corrective action
directed at eradicating this pervasive practice--eveninthefaceof officia Department
of Corrections' reports and the incontrovertible record evidence that the practice
persisted--amounts to a reckless indifference of the constitutional rights of class
members arrested on misdemeanor charges. Sheriff Davey's reckless indifference
allowed the practiceto persist for years and caused the violation of the constitutional
rights of Plaintiffs arrested on misdemeanor charges. For the foregoing reasons, the
Court will grant Plaintiffs M otion for Partial Summary Judgment with respect to that
part of Count Il alleging that Sheriff Davey is responsible, in his persona capacity,
for the Knox County Jail's unconstitutional custom and practice of strip searching
detainees charged with misdemeanors.”)

-16-



Although the courts do not differ significantly as to the level of culpability
required for supervisory liability, thereis some split on the question of whether the
requisite culpability for supervisory inaction can be established on the basis of a
single incident of subordinates misconduct or whether a pattern or practice of
constitutional violations must be shown.

Seelnternational Action Center v. United States, 365 F.3d 20, 26-28 (D.C.
Cir. 2004) (“The MPD supervisors do not seek a ruling on whether they enjoy
qualified immunity from a supervisory inaction claim based on past transgressions
under Haynesworth. . . . . What was being appealed, counsel explained, was any
effort to base liability on aduty to actively supervise and to train without regard to
anything, any other aspect, or any prior history. That merely because these four
individuals are supervisors, they had an obligation to anticipate that constitutional
tortswerehighly likely and to take stepsto prevent them regardless of any other facts
in the case. . . . Plaintiffs do wish to pursue such a theory of liability. At oral
argument, they argued that the duty to supervise arose generally from the potential
for constitutional violations, even absent proof that the MPD supervisors had
knowledge of a pre-existing pattern of violations by either Cumba or Worrell.
Plaintiffs contend that the general duty to supervise ‘arisesin the ordinary course of
taking responsibility wherethe policeintervenein the context of massdemonstration
activity,’. . .because of the ‘substantial risk’ of constitutional violations. . . .
Plaintiffs also contend that ‘[t]he duty to supervise does not require proof of a
pre-existing pattern of violations.’ . . Such atheory representsasignificant expansion
of Haynesworth -- one we are unwilling to adopt. The broad wording of the district
court opinion, and itsfailureto focus on what * circumstances gaveriseto aduty on
the part of the supervisorsto act, pose the prospect that a claim of the sort described
by plaintiffs counsel could proceed. Thedistrict court, indenying qualified immunity
on theinaction claim, smply noted that ‘it is undisputed that the MPD Supervisors
were overseeing the activities of many uniformed and plain-clothes MPD officers
present a theNavy Memorial for crowd control purposesduringthelnaugural Parade
and that those officersincluded ... Cumba and Worrell,” and that plaintiffs ‘allege
that in this context, there could be a substantial risk of violating protestors free
speech or Fourth Amendment rights.”. . Without focusing on which allegations
sufficed to give rise to a clam for supervisory inaction, the court concluded that
immunity was not available because plaintiffs ‘have sufficiently aleged a set of
circumstances at the Navy Memoria on January 20, 2001, which did indeed make
it 'highly likely' that MPD officers would violate citizens' constitutional rights.’. .
The district court's analysis failed to link the likelihood of particular constitutional
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violations to any past transgressions, and failed to link these particular supervisors
to those past practices or any familiarity with them. In the absence of any such
‘affirmative links,” the supervisors cannot be shown to have the requisite ‘direct
responsibility’ or to havegiven‘their authorization or approval of such misconduct,’.

. and the effort to hold them personally liable fades into respondeat superior or
vicariousliability, clearly barred under Section 1983. ... Thequestion thusreduces
to the personal liability of these four individuals for alleged inadequate training and
supervision of Cumba and Worrell -- in the absence of any claim that these
supervisors were responsible for the training received by Cumba and Worrell, or
were aware of any demonstrated deficiencies in that training. That leaves inaction
liability for supervision, apart from * active participation’ (defined to include failure
to intervene upon alegedly becoming aware of the tortious conduct) and apart from
any duty to act arising from past transgressions highly likely to continue in the
absence of supervisory action. Keeping in mind that there can be no respondeat
superior liability under Section 1983, what is left is plaintiffs theory that the
supervisors duty to act here arose simply because of ‘the context of mass
demonstration activity.” ... We accordingly reject plaintiffs theory of liability for
genera inaction, mindful not only of the hazards of reducing the standard for
pleading the deprivation of aconstitutional right in the qualified immunity context,
but aso of the degree of fault necessary to implicate supervisory liability under
Section 1983.").

CompareBraddy v. Florida Dep't of Labor and Employment Security, 133
F.3d 797, 802 (11th Cir. 1998) ("The standard by which a supervisor is held liable
in her individual capacity for the actions of asubordinateis extremely rigorous. The
causal connection between Lynch's offensive behavior and Daviss liability as his
supervisor for such behavior can only be established if the harassment was
sufficiently widespread so as to put Davis on notice of the need to act and shefailed
to do so. A few isolated instances of harassment will not suffice, the ‘ deprivations
that constitute widespread abuse sufficient to notify the supervising official must be
obvious, flagrant, rampant, and of continued duration.™); Howard v. Adikson, 887
F.2d 134, 138 (8th Cir. 1989) ("A single incident, or a series of isolated incidents,
usually provides an insufficient basis upon which to assign supervisory liability.");
Meriwether v. Coughlin, 879 F.2d 1037, 1048 (2d Cir. 1989) (impliedly accepting
defendants’ argument that more than one incident is needed to impose supervisory
liability); Garrett v. Unified Government of Athens-Clarke County, 246 F.
Supp.2d 1262, 1283 (M.D. Ga. 2003) (“[T]he standard for imposing supervisory
liability differs dightly from the standard for municipal liability. Specificaly, an
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individual can be held liable on the basis of supervisory liability either ‘when the
supervisor personally participatesinthealleged constitutional violation or whenthere
isacausal connection between the actions of the supervising official and the alleged
constitutional deprivation.” Brown, 906 F.2d at 671. Here, there are no allegations
that Lumpkin personally participated in Irby's arrest. Thus, the Court turns to the
guestion of whether there was a causal connection between Lumpkin's actions and
the deprivation of Irby's constitutional rights. . . . [I]n the case at bar, a causal
connection can only be established if the unconstitutional use of the hog-tierestraint
was sufficiently widespread so asto put Lumpkin on notice of the need to act and he
failed to do so. . . . The Court finds that Plaintiff has failed to present evidence of a
history of unconstitutional, widespread abuse of the hog-tierestraint sufficient to put
Lumpkin on notice. Asthe Court noted earlier, afinding that there was widespread
use of the hog-tie restraint does not automatically equate with a finding of
widespread abuse. Plaintiff has not presented any evidence of previous complaints
or injuries resulting from suspects being hog-tied by Athens-Clarke County police
officers. Simply put, Plaintiff has failed to present sufficient evidence of flagrant,
rampant, and continued abuse of the hog-tie restraint so as to impose supervisory
liability.”), reversed and remanded on other grounds, 378 F.3d 1274 (11th Cir. 2004)
and Williams v. Garrett, 722 F. Supp. 254, 259 (W.D. Va. 1989) ("[P]laintiff. . . .
may not rely on evidence of a single incident or isolated incidents to impose
supervisory liability . . . must demonstrate ‘continued inaction in the face of
documented widespread abuses.™) with Gutierrez-Rodriguezv. Cartagena, 882 F.2d
553, 567 (1st Cir. 1989) ("An inquiry into whether there has been a pattern of past
abuses or officia condonation thereof is only required when a plaintiff has sued a
municipality. Where . . . plaintiff has brought suit against the defendants as
individuals .. . . plaintiff need only establish that the defendants’ acts or omissions
were the product of reckless or callous indifference to his constitutional rights and
that they, in fact, caused his constitutional deprivations.").

V. Local Government Entities Have No Qualified Immunity From
Compensatory Damages But Absolute | mmunity from Punitive Damages

Although certainindividual officialsmay haveaqualifiedimmunity available
to them in suits brought against them for damages, see generally Harlow v.
Fitzgerald, 457 U.S. 800 (1982) and Anderson v. Creighton, 483 U.S. 635 (1987),
the Court has held that a government defendant has no qualified immunity from
compensatory damages liability. Owen v. City of Independence, 445 U.S. 622
(1980). See also Beedle v. Wilson, 422 F.3d 1059, 1068 (10th Cir. 2005) (“The
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Hospital nonetheless contendsit is not liable because at thetimeit filed its state suit
and opposed Mr. Beedl€'s various motions to dismiss, the Hospital had agood-faith
basisfor believing it was not agovernmental entity for 81983 purposes and thus was
not precluded from bringing a libel action. . . This contention approximates a
qualified immunity defense in that the Hospital claims a reasonable official would
not have known its actions violated a clearly established federal right. . . Such an
argument is misplaced because a governmental entity may not assert qualified
immunity from asuit for damages. . . A qualified immunity defenseisonly available
to partiessued in their individual capacity.”); Langford v. City of Atlantic City, 235
F.3d 845, 850 (3d Cir. 2000) (“[W]earesatisfied and accordingly hold, asdo Monell
and Carver, that amunicipdity (in this case, Atlantic City) can be held liablefor its
unconstitutional acts in formulating and passing its annual budget.”); Berkley v.
Common Council of City of Charleston, 63 F.3d 295, 302 (4th Cir. 1995) (en banc)
(holding "that a municipality is not entitled to an absolute immunity for the actions
of its legidature in suits brought under 42 U.S.C. 8 1983."). Accord Carver v.
Foerster, 102 F.3d 96, 105 (3d Cir. 1996) ("We know of no circuit that currently
accepts the doctrine of municipal legislative immunity under Section 1983.");
Goldberg v. Town of Rocky Hill, 973 F.2d 70, 74 (2d Cir.1992); Kessler v. City of
Providence, 167 F. Supp.2d 482, 490, 491 (D.R.I. 2001) (“In this case, Plaintiff is
not seeking damages against Defendants Prignano and Partington; instead she seeks
one day's wages from the Police Department that she lost from the suspension.
Therefore, Defendants can not assert the doctrine of qualified immunity as an
affirmative defense. For thisreason, theindividual Defendants motion for summary
judgment is denied; and therefore, the Defendant City of Providence's motion to
dismiss, which isinexorably tied to Prignano and Parrington's motion for summary
judgment, is also denied.”).

On the other hand, while punitive damages may be awarded against
individual defendants under § 1983, see Smith v. Wade, 461 U.S. 30 (1983), loca
governmentsareimmunefrom punitivedamages. City of Newport v. Fact Concerts,
453 U.S. 247 (1981). Note, however, that "City of Newport does not establish a
federal policy prohibiting a city from paying punitive damages when the city finds
itsemployeesto have acted without malice and when the city deemsit initsown best
interest to pay.” Cornwell v. City of Riverside, 896 F.2d 398, 399 (9th Cir. 1990),
cert. denied, 497 U.S. 1026 (1990).. See also Trevino v. Gates, 99 F.3d 911, 921
(9th Cir. 1996) (" Councilmembers voteto pay punitive damages does not amount to
ratification [of constitutional violation].").
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See also Chestnut v. City of Lowell, 305 F.3d 18, 21, 22 (1st Cir. 2002) (en
banc) (vacating award of punitive damages against City, remanding and giving
plaintiff option of having new trial on issue of actual damages against City);
Schultzen v. Woodbury Central Community School District, 187 F. Supp.2d 1099,
1128 (N.D. lowa 2002) (After an exhaustive survey of the case law and a
comprehensive discussion of the issue, the court concludes : “In light of the well-
settled presumption of municipal immunity from punitive damages and the absence
of any indicia of congressional intent to the contrary, the court finds that punitive
damages are unavailable against local governmental entities under Title 1X.”);
Saldana-Sanchez v. Lopez-Gerena, 256 F.3d 1, 12, 13 (1st Cir. 2001) (discussing
cases where waiver of City of Newport immunity has been found).

The Supreme Court had granted certiorari to addressthe following question:
"Whether, when a decedent's death is alleged to have resulted from a deprivation of
federal rights occurring in Alabama, the Alabama Wrongful Death Act, Section
6-5-410 (Ala. 1975), governs the recovery by the representative of the decedent's
estate under 42 U.S.C. Section 1983?" In City of Tarrant v. Jefferson, 682 So.2d 29
(Ala. 1996), cert. dismissed, 118 S. Ct. 481 (1997), plaintiff sued individually and
as a persona representative for the estate of his mother, alleging that Tarrant
firefighters, based upon apolicy of selectively denying fire protection to minorities,
purposefully refused to attempt to rescue and revive his mother. On appeal from an
interlocutory order in which thetria court held that the question of the survivability
of Ms. Jefferson's cause of action for compensatory damages under section 1983 was
governed by federal common law rather than by Alabamas Wrongful Death Act, the
Supreme Court of Alabamareversed, holding that Alabamalaw governed plaintiff's
claim. Under the Alabama wrongful death statute, compensatory damages are not
available. The statute allows only punitive damages.

A municipality may still be subject to Monéll liability where the individual
officerisabletoinvokequalifiedimmunity. See, e.g., Palmerin v. City of Riverside,
794 F.2d 1409, 1415 (9th Cir. 1986).

Courtssometimes confusethe consequencesthat flow from two very different
determinations. If the court concludes that there is no underlying constitutional
violation, then City of LosAngelesv. Heller, 475 U.S. 796 (1986), would dictate no
liability on the part of any defendant. (See discussion of “Derivative Nature of
Liability,” infra) If, however, thedetermination isthat thereisno liability onthe part
of the individual official because of the applicability of qualified immunity, it does
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not necessarily follow that there has been no constitutional violation and that the
municipality cannot be liable.

See, e.g., Robertsv. City of Shreveport, 397 F.3d 287, 292 (5th Cir. 2005)
(“Plaintiffs allege that Chief Prator failed to train Officer Rivet sufficiently. Chief
Prator responds that thisissue is foreclosed in his favor because the jury verdict in
Officer Rivet's trial found Rivet's conduct objectively reasonable. Chief Prator is
incorrect. Thejury, after all, found that Officer Rivet violated Carter's constitutional
rights, even though it also accepted Officer Rivet's defense that his conduct was
objectively reasonable. Under such circumstances, Chief Prator remains vulnerable
to afailure to train claim because the plaintiffs may be able to demonstrate that by
hisfailureto train or supervise adequately, he both caused Carter'sinjuries and acted
deliberately indifferent to violations of Fourth Amendment rights by Shreveport
police officers, including Officer Rivet. . .. Nevertheless, even assuming that lack
of training ‘caused’ Carter's injuries, the plaintiffs have not provided sufficient
evidence of either Prator's failure to train (the first requirement) or his deliberate
indifferenceto Carter's constitutional rights(thethird requirement) to createatriable
fact issue. . . A plaintiff seeking recovery under a failure to train or supervise
rationale must prove that the police chief failed to control an officer's ‘known
propensity for the improper use of force’ . . Moreover, to prove deliberate
indifference, a plaintiff must demonstrate ‘at least a pattern of similar violations
arising from training that is so clearly inadequate as to be obviously likely to result
inaconstitutional violation.””); Scottv. Clay County, Tenn., 205 F.3d 867, 879 (6th
Cir.2000) ("[1]f thelegal requirementsof municipal or county civil rightsliability are
satisfied, qualified immunity will not automatically excuse amunicipality or county
from congtitutional liability, even where the municipal or county actors were
personally absolved by qualified immunity, if those agents in fact had invaded the
plaintiff's constitutiona rights."[emphasisin original, footnote omitted]); Myersv.
Oklahoma County Board of County Commissioners, 151 F.3d 1313, 1317-18 (10th
Cir. 1998) ("[I]f ajury returnsageneral verdict for anindividual officer premised on
gualified immunity, there is no inherent inconsistency in allowing suit against the
municipality to proceed since the jury's verdict has not answered the question
whether the officer actually committed the alleged constitutional violation. . . Inthis
case, the defendants moved for summary judgment on the basis of qualified
immunity, but the district court denied that motion. . . The defendants may have
attempted toraisetheissueat trial aswell. .. Ontherecord before us, we are unable
to determine the grounds for thejury's decision. Thejury verdict form wasageneral
one. Theforminstructed thejury only to declarethe defendants‘ liabl€ or * not liable
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on the use of excessive force claim. In addition, neither party placed a copy of the
jury instruction in therecord. Therefore, it is possible that the jury based itsdecision
on qualified immunity. With that ambiguity lurking, the Heller rule does not
foreclose the suit against the County."); Doev. Sullivan County, Tenn., 956 F.2d
545, 554 (6th Cir. 1992) ("To read Heller asimplying that amunicipality isimmune
fromliability regardless of whether the plaintiff suffered aconstitutional deprivation
simply because an officer was entitled to qualified immunity would . . . represent a
misconstruction of itsholding and rationae."); Sunn v. City & County of Honolulu,
852 F. Supp. 903, 907 (D. Haw. 1994) ("[T]he circuits which have considered the
issue have held that Heller isinapplicable to cases where police officers are exempt
from suit on qualified immunity grounds.” citing cases); Munzv. Ryan, 752 F. Supp.
1537, 1551 (D. Kan. 1990) (noinconsistency in granting official qualified immunity,
while holding municipality liable for constitutional violations if caused by final
policymaker).

But see Jiron v. City of Lakewood, 392 F.3d 410, 419 n.8 (10th Cir. 2004)
(“Plaintiff argues that dismissal of the claims against the remaining defendants was
improper because summary judgment was granted to Officer Halpin on the basis of
qualifiedimmunity. Plaintiff iscorrect that somedismissalsagainst the officer onthe
basis of qualified immunity do not preclude a suit against the municipality. . .
However, when a finding of qualified immunity is based on a conclusion that the
officer has committed no constitutional violation--i.e., the first step of the qualified
immunity analysis--afinding of qualified immunity does preclude the imposition of
municipa liability.”); Turpin v. County of Rock, 262 F.3d 789, 794 (8th Cir. 2001)
(“Having concluded that the district court properly granted Officer Svoboda and
Deputy Anderson summary judgment on qualified-immunity grounds, we likewise
conclude that the county was entitled to summary judgment. See Abbott v. City of
Crocker, 30 F.3d 994, 998 (8th Cir.1994) (municipality cannot be liable unless
officer isfound liable on underlying substantiveclaim).”); Mattox v. City of Forest
Park, 183 F.3d 515, 523 (6th Cir. 1999) (exercising pendent appellate jurisdiction
over City’ sinterlocutory appeal on groundsthat “[i]f theplaintiffshavefailed to state
aclam for violation of a constitutional right at al, then the City of Forest Park
cannot be held liablefor violating that right any more than theindividual defendants
can.”); Martin v. City of Oceanside, 205 F. Supp.2d 1142, 1154, 1155 (S.D.Cal.
2002) (“If a court finds the officers acted constitutionally, the city has no liability
under 81983. Here, the Court hasal ready concluded that the of ficers conduct was not
unconstitutional. It is true that the Court has answered the first Saucier question,
whether plaintiff alleges facts that show a constitutional violation by the officers, in
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the affirmative. However, it is equally clear from the Court's analysis above that in
answering the second Saucier question, in the course of which the Court is permitted
to review both parties summary judgment papers, rather than just plaintiff's
complaint, the Court has determined that the uncontradicted facts show the officers
did not violate plaintiff'sconstitutional rights. First, the Court hasdetermined that the
officers entry into plaintiff'shomewasjustified by the‘ emergency aid’ exception to
the Fourth Amendment's warrant requirement. Second, the Court has found that the
officers alleged failure to announcetheir presence and purpose, evenif true, did not
make their search of plaintiff's home unreasonable under the Fourth Amendment.
Third, the Court has determined that the officers pointing guns at plaintiff did not
constitute excessive force under the circumstances. Therefore, because the officers
conduct did not violate plaintiff's constitutional rights, there is no unconstitutional
action which can be charged against the City, and plaintiff'sMonell claim against the
City fails.”), aff'd, 360 F.3d 1078 (9th Cir. 2004); VanVorous V. Burmeister, No.
2:01-CV-02, 2001 WL 1699200, at *10 (W.D. Mich. Dec. 26, 2001) (not reported)
(“ TheCourt hasdetermined that the Individual Defendants, including Burmeister, are
entitled to qualified immunity. Unlikethe court in Doev. Sullivan County, however,
this conclusion was not based solely on the reasonabl eness of the officers belief that
their conduct was lawful. Under Saucier, the Court was first required to determine
whether VanV orous suffered a constitutional violation at al before asking whether
that right was clearly established. The Court concluded that the Individual
Defendants acted reasonably in using deadly force and did not violate VanVorous
Fourth Amendment rights. More recent Sixth Circuit opinions have made clear that
adetermination that theindividual defendants committed no constitutional violation,
whether by a court on summary judgment or by ajury, precludes municipal liability
under 81983. [citing cases] When there is no underlying constitutional violation by
individua officers, therecan benomunicipal liability either. Therefore, the Court will
grant the City of Menominee's motion for summary judgment of Plaintiff'sclaims.”).

InHegartyv. Somerset County, 53 F.3d 1367, 1380 (1st Cir. 1995), the court
noted:

The determination that a subordinate law enforcement officer is
entitled to qualified immunity from suit under section 1983 is not
necessarily dispositive of the supervisor's immunity claim.
Nevertheless, it doesincrease theweight of the burden plaintiff must
bear in demonstrating not only adeficiency in supervision but alsothe
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essential causal connection or "affirmativelinkage" betweenany such
deficiency in supervision and the alleged deprivation of rights.

VI. Local Governments Have No Eleventh Amendment Immunity/State
I mmunities Not Applicable

Although the Court has held that Section 1983 does not abrogate Eleventh
Amendment immunity of state governments, Quern v. Jordan, 440 U.S. 332, 345
(2979), political subdivisionsof the state have no Eleventh Amendment protection
fromsuitinfederal court. Moor v. County of Alameda, 411 U.S. 693, 717-21 (1973).
Furthermore, astate court may not refuseto entertain a8 1983 action against aschool
board on the ground that common law sovereign immunity barred the suit. Howlett
v. Rose, 496 U.S. 356, 110 S. Ct. 2430 (1990).

In Hess v. Port Authority Trans-Hudson Corp., 115 S. Ct. 394 (1994), the
Court held that injured railroad workers could assert afederal statutory right, under
the FELA, to recover damages against the Port Authority and that concerns
underlying the Eleventh Amendment-"the States' solvency and dignity"- were not
touched. The Court explained, id. at 406:

The proper focus is not on the use of profits or surplus, but rather is
on losses and debts. If the expenditures of the enterprise exceed
receipts, is the State in fact obligated to bear and pay the resulting
indebtedness of the enterprise? When theanswer is"No" . . . thenthe
Eleventh Amendment's core concern is not implicated.

Seealso Cash v. Hamilton County Dept. of Adult Probation, 388 F.3d 539,
545 (6th Cir. 2004) (“The County arguesthat it is entitled to Eleventh Amendment
immunity from suit because the Hamilton County Department of Adult Probationis
an arm of the common pleas and municipal courts of the state of Ohio. To support
this contention, the County cites anumber of Ohio statutes. . . . The bald assertion
that the Department is an arm of the common pleas and municipa courts is
insufficient by itself to garner Eleventh Amendment immunity. . . Rather, this
argument is one of many factors that must be considered by the district court. We
have recognized that the most important factor is ‘will a State pay if the defendant
loses? . .. The County raised the issue of Eleventh Amendment immunity in its
motion for summary judgment. Although the district court granted the County's
motion, the order provides no findings or analysis pertaining to the Eleventh
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Amendment. A final resolution of thisissue will turn on factual findingsregarding
whether the Department of Adult Probation is part of the Ohio court system and
whether the State or the County would pay damages for a constitutional violation
perpetrated by the Department. We therefore remand thisissue to the district court
for further development.”); Mandersv. Lee, 338 F.3d 1304, 1328 n.51 (11th Cir.
2003) (en banc) (“Hess says that the state treasury factor is a ‘core concern’ of
Eleventh Amendment jurisprudence. . .. It is true that the presence of a state
treasury drain aone may trigger Eleventh Amendment immunity and make
consideration of the other factors unnecessary. Thus, thisis why some decisions
focus on the treasury factor. If the State footed the entire bill here, there would be
no issue to decide. The Eleventh Amendment, however, does not turn ablind eye to
the state's sovereignty ssimply because the state treasury is not directly affected.
Moreover, the United States Supreme Court has never said that the absence of the
treasury factor alone defeats immunity and precludes consideration of other factors,
such as how state law defines the entity or what degree of control the State has over
the entity. As mentioned earlier, although the state treasury was not affected, the
Hess Court spent considerabletime pointing out how that lawsuit in federa court did
not affect the dignity of the two States because they had ceded a part of their
sovereignty to the federa government as one of the creator-controllers of the
Compact Clause entity in issue. If the state-treasury-drain element were aways
determinativeinitself, thisdiscussion, aswell asthe other control discussion, would
have been unnecessary.”); Endresv. Indiana State Police, 334 F.3d 618, 627 (7th
Cir. 2003) (“Sharing of authority among units of government complicates both
practical administration and legal characterization. Even if as a matter of state law
the counties act as agents of the state in raising and remitting revenues, it remains a
matter of federal law whether this makes each county's department part of the state.
.. The dispositive question is more ‘who pays? than ‘who raised the money?'. ...
The combination of J.A.W. and the 2000 | egislation |eads us to conclude that county
offices of family and children in Indiana now must be classified as part of the state
for purposes of the eleventh amendment. This does not require the overruling of
Baxter, which dealt with superseded legislation. It is enough to say that the statutes
now in force make county offices part of the state, as J.A.W. held and as the formal
organization chart now showsthem.”); Alkirev. Irving, 330 F.3d 802, 813 (6th Cir.
2003) (“*Unfortunately, we find ourselves with virtually no evidence on the most
important point--who is responsible for a monetary judgment against the Holmes
County Court--as it was not briefed by the parties, who assumed Mumford [v.
Basinski, 105 F.3d 264, 268 (6th Cir.), cert. denied, 522 U.S. 914 (1997)] was
binding precedent. Asweshall hold that aremand isin order in any event, we choose
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to remand this issue to the district court. The district court can make the initial
determination whether Ohio would be legally liable for a judgment against the
Holmes County Court, aswell as an evaluation of the other factors that may bear on
whether the Holmes County Court should receive sovereign immunity.”); Hudson
v. City of New Orleans, 174 F.3d 677, 683 (5th Cir. 1999) (“ Ultimately we are most
persuaded by the fact that the state treasury will in all likelihood be left untouched
if damages wereto belevied against the Orleans Parish District Attorney's office. It
iswell established that this. . . factor is crucia to our Eleventh Amendment arm of
thestateanalysis. . . . In sum, we concludethat the Orleans Parish District Attorney's
office is not protected from suit in federal court by the Eleventh Amendment.”);
Harter v. Vernon, 101 F.3d 334, 340 (4th Cir. 1996) ("In sum, when determining if
an officer or entity enjoys Eleventh Amendment immunity acourt must first establish
whether the state treasury will be affected by the law suit. If the answer is yes, the
officer or entity is immune under the Eleventh Amendment."). But see Sales v.
Grant, 224 F.3d 293, 298 (4th Cir. 2000) (concluding that a promise of
indemnification does not alter the non-immune status of state officers sued in their
individual capacities).

Seealso Cash v. Granville County Bd. of Educ., 242 F.3d 219, 226, 227 (4th
Cir. 2001) (“[W]e conclude that upon our consideration of each of the factors
identified for determining whether a governmental entity is an arm of the State and
therefore one of the United States within the meaning of the Eleventh Amendment,
the Granville County Board of Education appears much more akin to a county in
North Carolinathan to an arm of the State. . . . . In reaching our conclusion in this
case, we continueto follow our jurisprudence, asstated in Harter, Gray, Bockes, and
Ram Ditta, and in doing so, we believe that we are faithfully applying the relevant
Eleventh Amendment jurisprudence announced by the Supreme Court in Regents,
Hess, Lake Country Estates, and Mt. Healthy. Wetherefore reject thedistrict court's
view that the Supreme Court's recent decisionsin Regents and McMillian overruled
our decisions in Harter, Gray, Bockes, and Ram Ditta.”); Belanger v. Madera
Unified School District, 963 F.2d 248, 251 (9th Cir. 1992) (holding school districts
in California are state agencies for purposes of the Eleventh Amendment). See
generally Eason v. Clark County School Dist., 303 F.3d 1137, 1141 n.2, 1144 (Sth
Cir. 2002) (holding school district in Nevada is local or county agency, not state
agency and collecting cases from circuits).

In Regents of the University of California v. Doe, 117 S. Ct. 900, 905
(1997), the Court held that "[t]he Eleventh Amendment protects the State from the
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risk of adverse judgments even though the State may be indemnified by a third
party."

VII. Ethical Concernsfor Government Attor neys

Note the ethical problems for government attorneys who might be required
to defend both the government body and its employees. After Monéll, thereis an
inherent conflict of interest between the local government body and its employee
when both are named as defendantsin a § 1983 suit. It isin the interest of the local
government unit to establish that the empl oyeewas not acting pursuant to any official
policy or custom. Theemployee, on theother hand, may avoid or substantially reduce
personal liability by asserting that his conduct was pursuant to official policy. See
Dunton v. County of Suffolk, 729 F.2d 903 (2d Cir. 1984). Compare Moskowitzv.
Coscette, No. 02-7097, 2002 WL 31541004, at *2 (2d Cir. Nov.15, 2002)
(unpublished) (“We have recognized that a potential conflict can arise between the
interests of amunicipa employee and theinterests of the municipality when both are
defendantsin alawsuit arising out of the municipa employee's aleged misconduct.
See Dunton v. Suffolk County, 729 F.2d 903, 907 (2d Cir.1984). For the reasons that
follow, however, we do not believe that any conflict of interest here warrants Rule
60(b)(6) relief. Itistruethat the fact that apolice officer acts pursuant to orders can
bolster a quaified immunity defense where the officer could reasonably have
believed that he was not violating any rights. . . . It isalso certainly possible that the
jury would have viewed Coscette as | ess culpable had it perceived him merely to be
following orders, and would not have awarded (or would have awarded lower)
punitive damages. . . . Coscette's reliance on our decision in Dunton v. Suffolk
County, 729 F.2d 903 (2d Cir.1984), is misplaced. In Dunton, the attorney
representing the municipality and the officer sacrificed the officer'sintereststo those
of the municipality by arguing that the officer acted not as a police officer but asan
irate husband. Id. at 907-08. Here, in contrast, the defense attorney did not argue that
Coscette's actions went beyond the scope of his employment, and the Town had in
fact conceded that Coscette's actions were taken under the color of state law. There
issimply no indication that at any time before, during, or after the trial the defense
attorney took aposition, advanced an argument, or adopted astrategy that benefitted
the Town at Coscette's expense.”).

In Coleman v. Smith, 814 F.2d 1142 (7th Cir. 1987), the Seventh Circuit

noted that it was "troubled by the Second Circuit's broad holding that after Monell
an automatic conflict results when a governmental entity and one of its employees
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are sued jointly under section 1983." 1d. at 1147-48. The court in Coleman found no
conflict of interest warranting disqualification where the Village acknowledged that
theindividual defendantswere acting intheir official capacitiesand wheretheclaim
against the Village was of an "entirely different character” than the claim against the
individual defendants. Id. at 1148.

In Silvav. Witschen, 19 F.3d 725 (1st Cir. 1994), the court upheld an award
of attorney fees to the City of East Providence, Rhode Island, for fees by counsel
appearing for five individual defendants, and by the City Solicitor appearing on
behalf of the City and the samefiveindividualsintheir official capacities. The First
Circuit agreed “that it was reasonable for the five defendants, in their individual
capacities, to obta n representation by their own counsel whilethemeritsof plaintiffs
claims remained in litigation, since counsel to the City represented the individual
defendants in their official capacitiesonly.” Id. at 732. The court also affirmed the
disallowance of feesfor counsel for the individual defendants for services rendered
“after the point in time when it became clear that no conflicts of interest precluded
the individual defendants joint representation by counsel to the City.” Id.

In Atchinson v. District of Columbia, 73 F.3d 418 (D.C. Cir. 1996), the court
of appeals affirmed the district court's denial of leave to amend the complaint on the
eve of trial to name apolice officer defendant in hisindividual, rather than official,
capacity. The court noted that "the district court's concerns regarding Officer
Collins's choice of counsdl and litigation strategy seem well-founded.” 1d. at 427.
The court further observed:

Municipal officialssued only intheir official capacitiesmay early on,
as here, agree to be represented by the municipality's attorneys.
Subsequently naming the officials in their individual capacities,
however, may make continued joint representation problematic, if not
impossible. A municipality and officials named individually may
have mutually exclusive defenses. For example, officials sued
individually may find it advantageous to agree with a plaintiff that
training was inadequate, for a jury might conclude that officias
without proper training should not be liable for any harm caused.
Because of these potential conflicts, it is possible that had the
officials known all aong of the potential for personal liability, they
would never have agreed to joint representation at the outset. [1d.]
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InJohnson v. Board of County Commissionersfor the County of Fremont,
85 F.3d 489, 493-94 (10th Cir. 1996), the court adopts the following position on the
conflict issue:

Whilesome courtshaveheld separaterepresentationisrequiredinthe
face of the potential conflict, see, e.g., Ricciuti v. New York City
Transit Auth, 796 F.Supp. 84, 88 (S.D.N.Y. 1992); Shadid v.
Jackson, 521 F.Supp. 87, 90 (E.D.Tex. 1981), we decline to adopt a
per se rule. We hold that when a potential conflict exists because of
the different defenses available to a government official sued in his
official and individual capacities, it is permissible, but not required,
for the official to have separate counsel for his two capacities. See
Slvav. Witschen, 19 F.3d 725, 732 (1st Cir. 1994); Richmond Hilton
Assocs. v. City of Richmond, 690 F.2d 1086, 1089 (4th Cir. 1982);
Clay v. Doherty, 608 F.Supp. 295, 303 (N.D.III. 1985). Obviously,
if the potential conflict matures into an actual materia conflict,
separate representation would berequired. [citing Dunton and Clay]
Model Rules of Professional Conduct, Rule 1.7. Though separate
representation is permissible, an attorney may not undertake only the
officia capacity representation at hisor her sole convenience. Under
Colorado Rules of Professional Conduct, Rule 1.2(c), alawyer may
limit the objectives of her representation only "if the client [consents]
after consultation.” In the case where an attorney has been hired to
represent a government official in only hisofficial capacity in asuit
wheretheofficia isalsoexposedtoliability inhisindividual capacity
but has no representation in that capacity, this rule serves an
important function. When adhered to properly, the rule ensures the
defendant is adequately informed about the workings of 42 U.S.C. §
1983 and the potential conflict between the defenses he may havein
his separate capacities. Above al else, the attorney and the district
court should ensure the official is not under the impression that the
official capacity representation will automatically protect his
individual interests sufficiently. Courts have recognized a"need for
sensitivity" to the potential for conflict in thisarea, and have advised
that "[t]he bar should be aware of potential ethical violations and
possible malpractice claims.” Gordon v. Norman, 788 F.2d 1194,
1199 n. 5 (6th Cir. 1986) (quotation omitted). In the service of these
interests, weembracethe Second Circuit's procedurewhereby counsel
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notifies the district court and the government defendant of the
potential conflict, the district court determines whether the
government defendant fully understandsthepotential conflict, andthe
government defendant is permitted to choose joint representation.
See Kounitz v. Saatten, 901 F.Supp. 650, 659 (S.D.N.Y. 1995). In
addition, the defendant should be told it is advisable that he or she
obtain independent counsal on the individual capacity clam We
reinforce that, as with many issues relating to the relationship
between attorney and client, the crucial element is adequate
communication.

See also DeGrassi v. City of Glendora, 207 F.3d 636 (9th Cir. 2000), where
the court affirmed the district court’s rejection of a former city council member’s
claim to indemnification from the city for attorney fees incurred in defending a
slander action. The city had complied with its obligation to provide a defense when
it offered defense of the slander action against the city council member subject to the
condition that the city control the litigation and approve of any potential settlement.
Thecity council member rejected the offer and retained her own counsdl. Inrejecting
her request for indemnification, the court noted that “there is no authority entitling
DeGrassi to retain independent counsel on the strength of her unilateral assertion of
aconflict of interest involving the City. Section 995.2(a)(3) permitsthe public entity
torefuseto provideadefenseif it determinesthat the defense would create aconflict
of interest between the entity and the employee. Seeid. That section does not entitle
the employee to independent counsal simply because she asserts the existence of a
conflict of interest.” 1d. at 643.

InMaderosian v. Shamshak, 170F.R.D. 335(D. Mass. 1997), thecourt held
that a conflict of interest that arose from town counsel’ s joint representation of the
town, thetown’ sselectmen, and the police chief, warranted relief from the judgment
with respect to plaintiff’ s due process claim against the police chief in hisindividual
capacity. Plaintiff, apart-timepoliceofficer, had sued defendantsfor terminating him
without due process. The police chief, in his motion to set aside the judgement,
submitted an affidavit in which he stated that, with respect to the termination of the
plaintiff, town counsel had advised the police chief that plaintiff was an “at will
employee” who was not entitled to notice and a hearing prior to termination. Id. at
337. At the tria for the wrongful termination, town counsel did not elicit any
testimony concerning his conversation with the police chief, the advicethe chief had
received or the fact that the chief had relied on counsel’ s advice. 1d. at 341.
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The court concluded:

Thereisno question that Town Counsel's dual representation of the

Town, its Selectmen and Chief Shamshak presented a conflict of
interest. Althoughin hindsight the potential conflict of interest should
have been readily apparent, at thetimeof tria, | did not recognizethis
conflict and therefore, failed to inquire of the parties asto whether or
not they were aware of the conflict, the potential prejudicewhich this
conflict presented and whether they knowingly and voluntarily
wished to proceed with Town Counsel astrial counsel in this matter.
Chief Shamshak as alay person cannot be expected to recognize the
potential conflict and therefore, cannot be said to have waived his
objection to multiple representation. . . . It is obvious that there was
an actual conflict of interest between Chief Shamshak and Town
Counsel, who was aso acting as his trial counsel and that Town
Counsdl's failure to advise Chief Shamshak to testify as to his
conversation with Town Counsel, aconversation during which Town
Counsel may have given Chief Shamshak erroneous legal advice,
resulted in prejudice which may well have affected the jury's verdict
in this case. Additionaly, | am convinced that Chief Shamshak's
interests may have been prgudiced by the actua conflict of interests
created by Town counsel'ssimultaneousrepresentation of himandthe
Town.

|d. at 340-42.

In Guillen v. City of Chicago, 956 F. Supp. 1416 (N.D. Ill. 1997), plaintiff
sued the City and several police officers for their role in the death of her husband.
The court denied plaintiff’ smotion to disqualify the City’ s corporation counsel from
reprensenting the paramedic employees of the City who transported her husband to
the hospital and who were to be witnesses, but not parties, in the legal proceedings.
The court held that City counsel could continue to represent the paramedics at their
depositions, “but with one caveat: City counsel must fully inform its clients of the
pros and cons of joint representation. . . . For instance, what if the statements given
to City Counsel by the paramedics do tend to establish liability of the City or the
officers? What then? Under these circumstances, City counsel should candidly
disclose the potential hazards of common representation to Marlow and O'Leary.
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The paramedics will then be in a position to decide whether or not retaining City
counsel isin their best interests.” 1d. at 1426, 1427.

VIII. StatesAreNot " Persons' Under Section 1983

In the absence of consent to suit or waiver of immunity, a state is shielded
from suit in federal court by virtue of the Eleventh Amendment. A damages action
against astateofficial, in her official capacity, istantamount to asuit against the state
itself and, absent waiver or consent, would be barred by the Eleventh Amendment.
Congress may expressly abrogate a state's Eleventh Amendment immunity pursuant
toitsenforcement power under the Fourteenth Amendment. Pennhur st State School
and Hospital v. Halderman, 465 U.S. 89, 98-100 (1984).

Seealso Wisconsin Dep't of Correctionsv. Schacht, 118 S. Ct. 2047, 2051-
52 (1998) ("We now conclude, contrary to the Seventh Circuit, that the presencein
an otherwise removabl e case of aclaim that the Eleventh Amendment may bar does
not destroy removal jurisdiction that would otherwise exist. . . . The Eleventh
Amendment. . . does not automatically destroy origina jurisdiction. Rather, the
Eleventh Amendment grants the State alegal power to assert a sovereign immunity
defense should it choose to do so. The State can waive the defense. . . Nor need a
court raisethe defect on itsown. Unlessthe State rai sesthe matter, acourt can ignore
it."); Constantinev. Rectors and Visitors of George Mason University, 411 F.3d
474, 482 (4th Cir. 2005) (noting that Eleventh Amendment immunity is not strictly
an issue of subject-matter jurisdiction but that court should address issue promptly
once the State asserts its immunity); Parella v. Retirement Board of the Rhode
Island Employees’ Retirement System, 173 F.3d 46, 55 (1st Cir. 1999) (“[T]he
Supreme Court hasnow clearly stated that courtsarefreeto ignorepossible Eleventh
Amendment concerns if a defendant chooses not to pressthem.”). Compare David
B. v. McDonald, 156 F.3d 780, 783 (7th Cir. 1998) (With no reference to Schacht,
holding "the eleventh amendment, extended in Hans v. Louisiana . . . to
federal-question cases, deprivesthe court of jurisdiction.") with Endresv. Indiana
State Police, 334 F.3d 618, 623 (7th Cir. 2003) (“Because the eleventh amendment
does not curtail subject-matter jurisdiction (if it did, states could not consent to
litigatein federal court, as Lapides holds that they may), acourt isfreeto tackle the
issues in this order, when it makes sense to do so, without violating the rule that
jurisdictional issues must be resolved ahead of themerits.”). Seealso McConnell v.
Fernandes, No. Civ.A. 03-10829-RWZ, 2003 WL 23019183, at *1 (D. Mass. Dec.
29, 2003) (“InMarch 2003, plaintiff filed afour-count Complaint in Suffolk Superior
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Court against defendants Fernandes and the Commonwealth of Massachusetts
("Commonwealth"). Counts One and Two allegefal seimprisonment and negligence
against the Commonweal th under atheory of respondeat superior. Counts Threeand
Four alege violations of 42 U.S.C. § 1983 and the M assachusetts Civil Rights Act,
Mass. Gen. Laws ch. 12, 88 11H & 11I, against Fernandes. Defendant Fernandes
timely removed to this Court without the Commonwealth's consent. . . . Both
defendants have now filed motions to dismiss pursuant to Federal Rule of Civil
Procedure 12(b)(6). The Commonwealth's motion, premised on its Eleventh
Amendment immunity from suit, is conceded by all parties, although plaintiff
suggests that this Court should remand the case to Suffolk Superior Court if it finds
that the Commonwealth did not voluntarily waive immunity. The consent of all
defendantsisnormally aprerequisitefor removal jurisdiction. ... A number of cases
inthisjurisdiction, however, havefolloweda’‘refined’ ruleof unanimity that requires
the consent only of those parties who would be independently entitled to remove. .
. Nevertheless, it makes little sense to divide this case between federa and state
courts. The state law claims are closely related to thefederal claim; to the extent that
defendant Fernandes violated plaintiff's constitutional rights,[footnote omitted] the
Commonwealth may well be liablefor negligence. Requiring the caseto belitigated
twice virtually assures that legal costs will outweigh the relatively small damages
involved. It would run contrary to the rational and economical administration of
justice to retain jurisdiction over the federal clam while remanding the others.
Therefore, in the absence of the Commonwealth's consent to remove the case, the
entire action will be remanded to state court.”).

InWill v. Michigan Dep't of State Police, 491 U.S. 58 (1989), the Court held
that neither a state nor a state official in his official capacity is a "person” for
purposes of a section 1983 damages action. Thus, even if a state is found to have
waived its Eleventh Amendment immunity infederal court, or evenif a§1983 action
is brought in state court, where the Eleventh Amendment has no applicability, Will
precludes adamages action against the state governmental entity. This holding does
not apply when astate official issuedin hisofficial capacity for injunctiverelief. 491
U.S a 71 n.10. Seealso Mandersv. Lee, 338 F.3d 1304, 1328 n.53 (11th Cir.
2003) (en banc) (“If sheriffs in their officia capacity are arms of the state when
exercising certain functions, then an issue arises whether Manders's 8 1983 suit is
subject to dismissal on the independent ground that they are not ‘persons for
purposes of § 1983. [citing Will] This statutory issue, however, isnot beforeusasit
was neither briefed nor argued on appeal.”); Gean v. Hattaway, 330 F.3d 758, 766
(6th Cir. 2003) (“[ T]he need for this court to undertake a broad sovereign immunity
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anaysiswith respect to the § 1983 claimsis obviated by the fact that the defendants
in their official capacities are not recognized as ‘persons under § 1983. Even if
Tennessee's sovereign immunity has been properly waived or abrogated for the
purposes of the federa statute the defendants alegedly violated, a 8 1983 claim
against the defendants in their official capacities cannot proceed because, by
definition, those officials are not persons under the terms of § 1983.”); Tower V.
Ledlie-Brown, 167 F. Supp.2d 399, 403 (D. Me. 2001) (“Defendants Peary and
Leslie-Brown therefore enjoy the sameimmunity fromsuit intheir official capacities
that their employing agenciesdo.”).

Seealso I nyo Countyv. Paiute-Shoshonel ndiansof theBishop Community
of the Bishop Colony, 123 S. Ct. 1887, 1892 (2003) (“ Although this case does not
squarely present the question, the parties agree, and we will assume for purposes of
thisopinion, that Native American tribes, like States of the Union, are not subject to
suit under 8 1983.”) and I nyo County v. Paiute-Shoshone I ndians of the Bishop
Community of the Bishop Colony, 123 S. Ct. 1887, 1894 (2003) (“[W]e hold that
the Tribe may not sue under § 1983 to vindicate the sovereign right it hereclaims.”).

A state official sued in her individual capacity for damages is a "person”
under 8 1983. See Hafer v. Melo, 502 U.S. 21 (1991). Hafer eliminates any
ambiguity Will may have created by clarifying that "[T]he phrase 'acting in their
officia capacities isbest understood asareferenceto the capacity in which the state
officer is sued, not the capacity in which the officer inflictsthealeged injury.” I1d. at
26.

See also Ritchiev. Wickstrom, 938 F.2d 689, 692 (6th Cir. 1991) (Eleventh
Amendment did not bar suit against individual sued as policymaker for state
institution, even "[i]f the State should voluntarily pay the judgment or commit itself
to pay as aresult of anegotiated collective bargaining agreement...."); Kroll v. Bd.
of Trustees of Univ. of 11l., 934 F.2d 904, 907 (7th Cir. 1991) ("Personal capacity
suits raise no eleventh amendment issues."), cert. denied, 112 S. Ct. 377 (1991).

IX.  State-of-Mind Requirement: Depends on the Right in Question
A plaintiff bringing an action under § 1983 is not required to show that the
defendant acted with a "specific intent" to deprive him of a constitutional right.

However, depending on theright allegedly violated, the plaintiff may have to prove
that the defendant acted with aparticular type of intent as part of the proof necessary
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to show violation of aconstitutional right.  In Danielsv. William, 474 U.S. 327
(1986), and Davidson v. Cannon, 474 U.S. 344 (1986), the Supreme Court
reiterated its conclusion in Parratt v. Taylor, 451 U.S. 527 (1981), that § 1983
contains no state-of-mind requirement independent of that necessary to state a
violation of the underlying constitutional right. Thus, to make out a claim under
81983, a plaintiff must consult Supreme Court decisions construing the particular
right alleged to be violated and determine what state-of-mind requirement, if any, the
Court hasimposed on violations of that particular constitutional right. For example,
the Court in Danielsand Davidson held that due process rights cannot be violated by
conduct whichismerely negligent. Davidson v. Cannon, 474 U.S. 344, 347 (1986);
Danielsv. Williams, 474 U.S. 327, 333 (1986).

Seealso United Statesv. Gonzales, No. 04-20131, 2006 WL 118276, at * 20
n.5 (5th Cir. Jan. 17, 2006) (“The defendant Reyna, asan initial matter, also argues
that deliberate indifference is a civil standard from section 1983 cases, and that a
criminal prosecution under § 242 should require nothing less than willfulness. This
argument confuses two separate and independent culpability standards. The
willfulness cul pability standard that the prosecution must prove to support ag 242
conviction is independent of the ‘deliberate indifference’ standard that the Court
requiresfor aviolation of the due processright to medical carewhilein custody. For
example, the Supreme Court has held that ‘section 1983, unlike its crimina
counterpart, 18 U.S.C. § 242, contains no state-of-mind requirement independent of
that necessary to state a violation of the underlying constitutional right.” [citing
Daniels v. Williams, 474 U.S. 327 (1986)]. For a § 1983 claim the plaintiff need
prove deliberate indifference, because that much is required to prove aviolation of
the due process right. However, for a 8 242 claim, the prosecution must also prove
that the defendant acted willfully.”)

A. 4th, 8th, 14th Amendment Claims

In Graham v. Connor, 490 U.S. 386 (1989), the Supreme Court held that the
use of excessiveforceduring an arrest, investigatory stop, or other “seizure” of afree
citizenisjudged by the obj ective reasonabl eness standard of the Fourth Amendment.
See also Tennessee v. Garner, 471 U.S. 1 (1985) (applying Fourth Amendment
standard to use of deadly force to apprehend fleeing suspect). It may not always be
clear when someoneis“seized” for Fourth Amendment purposes.
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See, eg., Ciminillov. Streicher, No. 04-4346, 2006 WL 89157, at * 2, * 3 (6th
Cir. Jan. 17, 2006) (“Ciminillo argues that the district court erred in analyzing his
excessive-force clam under the Fourteenth Amendment. Under the Fourth
Amendment, Knight would beliablefor hisconduct if it wereunreasonable. . . Under
the Fourteenth Amendment, however, Ciminillo must establishthat Knight'sconduct
‘shocked the conscience.’. . It is established law that if the incident out of which
litigation arisesis neither asearch nor aseizure, an excessive-force clamwill not be
analyzed under the Fourth Amendment. In Graham, the Supreme Court held that all
clams that police officers used excessive-force in the course of an arrest,
investigatory stop, or other seizure should be analyzed under the rubric of the Fourth
Amendment as opposed to the Fourteenth Amendment. . . . Thus, in determining
whether to apply the Fourth or the Fourteenth Amendment to Ciminillo's
excessive-forceclaim, the proper inquiry iswhether Ciminillowasseized. . .. Unlike
the plaintiffsin Claybrook and Ewolski, Ciminillo was not collaterally injured by an
assertion of force against athird party; he was the direct target of police conduct. In
holding that the Fourth Amendment does not apply here, the district court reasoned
that Knight's use of force was not accompanied by an effort to restrain or apprehend
Ciminillo, and thus did not constitute a seizure under the Fourth Amendment.
Whether Knight shot Ciminillo in an effort to restrain his movement, however, isa
disputed question of fact. Assuming thosefacts supported by therecord that are most
favorable to Ciminillo to be true, and drawing all inferencesin his favor, there was
infact aseizure. Ciminillo allegesthat hewas shot after attempting to leavethe scene
of theriot. Heallegesthat he was shot as he approached K night with hishandsraised
intheair. . .. That Ciminillo was not eventually placed in handcuffs or taken to the
police station does not preclude a determination that he was seized.”).

The Eighth Amendment applies to convicted prisoners. In Eighth
Amendment excessive force cases the Court has required plaintiffs to show that
prison officialsused force"maliciously and sadistically.” Hudson v. McMillian, 503
U.S. 1(1992); Whitley v. Albers, 475 U.S. 312 (1986).

InFarmer v. Brennan, 511 U.S. 825 (1994), the Supreme Court defined the
Eighth Amendment standard of deliberate indifference applicable to medica
treatment, prison conditions, and failure to protect cases. Adopting a subjective
standard, the Court held that a prison official may be held liablefor failing to protect
a prisoner from assault by other prisoners only if the officia actualy knew of "a
substantial risk of serious harm and disregard[ed] that risk by failing to take
reasonable measures to abate it." 1d. at 847.
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See also Boonev. Brown, No. Civ. 05-750(AET), 2005 WL 2006997, at
*7,*8(D.N.J. Aug. 22, 2005) (“ The Third Circuit hasdefined aserious medical need
as: (1) ‘onethat has been diagnosed by a physician as requiring treatment;’ (2) ‘one
that is so obvious that a lay person would recognize the necessity for a doctor's
attention;” or (3) one for which ‘the denial of treatment would result in the
unnecessary and wanton infliction of pain’ or ‘alife-long handicap or permanent
loss.” Atkinson v. Taylor, 316 F.3d 257, 272-73 (3d Cir.2003) (internal quotations
and citationsomitted); see al so Monmouth County Correctional Institutional |nmates
v. Lanzaro, 834 F.2d 326, 347 (3d Cir.1987), cert. denied, 486 U.S. 1006 (1988). .
.. The Third Circuit has found deliberate indifference where a prison official: (1)
knows of aprisoner's need for medical treatment but intentionally refusesto provide
it; (2) delays necessary medical treatment for non-medical reasons; or (3) prevents
aprisoner from receiving needed or recommended treatment. See Rouse[v. Plantier,
182 F.3d 192 (3d Cir.1999)], 182 F.3d at 197. The court has also held that needless
suffering resulting from the denial of simple medical care, which does not serve any
penological purpose, violates the Eighth Amendment. Atkinson, 316 F.3d at 266.”).

Thereissomeguestion asto what standard appliesin Fourteenth Amendment
contexts involving pretrial detainees. See, e.g., Hubbard v. Taylor, 399 F.3d 150,
166 (3d Cir. 2005) (“The district court then erred in concluding that ‘pretrial
detaineesare afforded essentially the same protection as convicted prisonersand that
an Eighth Amendment analysis is appropriate for determining if the conditions of
confinement rise to the level of a constitutional violation.’. .. The district court's
error is understandable given our discussion in Kost. There, we were discussing
medical and nonmedical conditions of confinement. Although we specifically stated
that the Eighth Amendment provided a floor for our due process inquiry into the
medical and nonmedical issues, much of our discussion focused on whether the
plaintiffs had established the *deliberate indifference’ that is the hallmark of cruel
and unusual punishment under the Eighth Amendment. . . Moreover, wefailedtocite
Bell v. Wolfish which, aswehaveexplained, distingui shesbetween pretria detainees
protection from ‘punishment’ under the Fourteenth Amendment, and convicted
inmates' protection from punishment that is ‘cruel and unusua’ under the Eighth
Amendment. . . Nevertheless, it is clear that plaintiffs here ‘ are not within the ambit
of the Eighth Amendment['s],” prohibition against cruel and unusual punishment. .
. They are not yet at a stage of the criminal process where they can be punished
because they have not as yet been convicted of anything. As the Supreme Court
explainedin Bell, pre-trial detainees cannot be punished at al under the Due Process
Clause.”); Boardv. Farnham, 394 F.3d 469, 478 (7th Cir. 2005) (“*[W]e havefound
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it convenient and entirely appropriate to apply the same standard to claims arising
under the Fourteenth Amendment (detainees) and Eighth Amendment (convicted
prisoners) ‘without differentiation.””); A.M. v. Luzerne County Juvenile Detention
Center, 372 F.3d 572, 584 (3d Cir. 2004) (“Given his status as a detainee, A.M.
maintains his claims must be assessed under the Fourteenth Amendment. We do not
dispute that A.M.'s clams are appropriately analyzed under the Fourteenth
Amendment since he was a detainee and not a convicted prisoner. However, the
contours of astate's due process obligationsto detaineeswith respect to medical care
have not been defined by the Supreme Court. . . Y, it is clear that detainees are
entitled to no less protection than a convicted prisoner is entitled to under the Eighth
Amendment.); Gibson v. County of Washoe, 290 F.3d 1175, 1189 n.9 (9th Cir.
2002) (“Itisquite possible, therefore, that the protections provided pretrial detainees
by the Fourteenth Amendment in some instances exceed those provided convicted
prisoners by the Eighth Amendment.”); Patten v. Nichols, 274 F.3d 829, 834 (4th
Cir. 2001) (“As to denia-of-medical-care claims asserted by pre-trial detainees,
whose claims arise under the Fourteenth Amendment rather than the Eighth
Amendment, the Supreme Court hasyet to decide what standard should govern, thus
far observing only that the Fourteenth Amendment rights of pre-trial detainees‘are
at least as great as the Eighth Amendment protections available to a convicted
prisoner.’”); Riggs v. Correctional Medical Services, No. Civ.A.03-2246(JAG),
2005 WL 2009920, at *4, *5 (D.N.J. Aug. 19, 2005) (“Plaintiff is no longer
incarcerated for having committed a criminal offense; rather, he is involuntarily
committed, pursuant to the SVPA. In Natale v. Camden County Correctional
Facility, 318 F.3d 575 (3d Cir.2003), the Third Circuit held that, when considering
pre-detainees clams, pursuant to Section 1983, for deliberate indifference
application of the Fourteenth Amendment is clearly appropriate. The Court found
that because the plaintiff was not committed as a prisoner, the Eighth Amendment
did not directly apply. . . . However, the Court noted that, when eval uating deliberate
indifference under the Fourteenth Amendment, the Third Circuit hasfound no reason
to apply a different standard than that pertaining to deliberate indifference claims
brought under the Eighth Amendment. See also Woloszyn v. County of Lawrence,
et al., 396 F.3d 314 (3d Cir.2005) (explaining that in the context of a pre-trial
detainee's S 1983 claim, deliberate indifference under the Eighth Amendment does
not directly control, but the Court may nevertheless look to Eighth Amendment,
because the rights of pre-trial detainees are at least as great as those rights of the
convicted); Hubbard v. Sanley Taylor, et al., 399 F.3d 150 (3d Cir.2005)
(evaluating a pre-trial detainee's Fourteenth Amendment inadequate medical care
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clam under the standard used in similar claims brought under the Eighth
Amendment).”).

Seealso Wever v. Lincoln County, Nebraska, 388 F.3d 601, 606 n.6 (8th Cir.

2004) (“While Yellow Horse involved an Eighth Amendment claim, it is well
established that pretrial detainees such as Wever are ‘accorded the due process
protections of the Fourteenth Amendment, protections“at least asgreat” asthosethe
Eighth Amendment affordsaconvicted prisoner.” Boswell v. Sherburne County, 849
F.2d 1117, 1121 (8th Cir.1988). We have previously suggested that the burden of
showing a constitutional violation is lighter for a pretrial detainee under the
Fourteenth Amendment than for a post-conviction prisoner under the Eighth
Amendment. Smith v. Copeland,87 F.3d 265, 268 n. 4 (8th Cir.1996).”); Oregon
Advocacy Center v. Mink, 322 F.3d 1101, 1121 (9th Cir.2003) (holding that "the
substantive due processrights of incapacitated criminal defendants are not governed
solely by the deliberate indifference standard"); Patten v. Nichols, 274 F.3d 829,
841, 842 (4th Cir. 2001) (“[E]ven though pre-trial detainees and involuntarily
committed patients both look to the Fourteenth Amendment for protection and
neither group may be punished (in the Eighth Amendment sense), it can hardly be
said that the groups are similarly situated. The differencesin the purposesfor which
thegroupsare confined and the nature of the confinement itself aremorethan enough
to warrant treating their denial-of-medical-care claims under different standards . .
We therefore conclude that denial-of-medical-care claims asserted by
involuntarily committed psychiatric patients must be measured under Youngberg's
‘professional judgment’ standard.”); Davisv. Rennie, 264 F.3d 86, 99, 100, 108 (1st
Cir. 2001) (“[T]here is precedent for subjecting the conduct of a mental hedlth
worker to a more exacting standard than that of a prison guard controlling ariot or
apoliceofficer chasing afleeing car. . . . Daviswasin the state's custody because of
mental illness, not culpable conduct, and the tria court's decision to reect the
"shocksthe conscience” standard is consistent with thisdistinction. [citing Andrews
v. Neer] Weagree. . . with the Eighth Circuit that the usual standard for an excessive
forceclaim brought by aninvoluntarily committed mental patient iswhether theforce
used was ‘ objectively reasonable’ under all the circumstances.”); Andrewsv. Neer,
253 F.3d 1052, 1060, 1061 (8th Cir. 2001) (“This Circuit has not addressed the
constitutional standard applicableto § 1983 excessive-force clamsin the context of
involuntarily committed state hospital patients. In other situationsinwhich excessive
forceisaleged by aperson in custody, the constitutional standard applied may vary
depending upon whether the victim is an arrestee, apretrial detainee, or aconvicted
inmate of a penal institution. If the victim is an arrestee, the Fourth Amendment's
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‘objective reasonableness’ standard controls.. . . The evaluation of excessive-force
claimsbrought by pre-trial detainees, although grounded in the Fifth and Fourteenth
Amendments rather than the Fourth Amendment, also relies on an objective
reasonableness standard. . . .Excessive-force claims brought by prisonersfall under
the protections provided by the Eighth Amendment'sprohibition of cruel and unusual
punishment. . . . Andrews's excessive force claim does not fit neatly into an anaysis
based on status asan arrestee, apre-trial detainee, or aprisoner. Bobby Andrewswas
held in Fulton after having been found not guilty of murder by reason of insanity, and
thus he was not a ‘prisoner’ subject to punishment. . .The Eighth Amendment
excessive-force standard provides too little protection to aperson whom the state is
not allowed to punish. On the other hand, the state of Missouri was entitled to hold
Bobby Andrews in custody. His confinement in a state institution raised concerns
similar to those raised by the housing of pretrial detainees, such as the legitimate
institutional interest in the safety and security of guards and other individualsin the
facility, order within the facility, and the efficiency of the facility's operations. . .
Accordingly, we concludethat Andrews'sexcessive-force claim should be evaluated
under the obj ective reasonabl eness standard usually applied to excessive-forceclaims
brought by pretrial detainees. ”); Fuentesv. Wagner, 206 F.3d 335, 347, 348 (3d
Cir. 2000) (“[W]e hold that the Eighth Amendment cruel and unusual punishments
standards found in Whitley v. Albers. . . and Hudson v. McMillian . . . apply to a
pretrial detainee'sexcessiveforceclaim arisinginthecontext of aprison disturbance.
We can draw no logical or practica distinction between a prison disturbance
involving pretrial detainees, convicted but unsentenced inmates, or sentenced
inmates. Nor can prison guards be expected to draw such precise distinctions
between classes of inmates when those guards are trying to stop a prison
disturbance.”); United Statesv. Walsh, 194 F.3d 37, 48 (2d Cir. 1999) (“Becauseal
excessive force clamsin the prison context are qualified, . . . we conclude that the
Hudson analysisisapplicableto excessiveforce claimsbrought under the Fourteenth
Amendment aswell.”); Tesch v. County of Green Lake, 157 F.3d 465, 474 (7th Cir.
1998) ("[T]he Supreme Court and this Court have applied the Bell test to analyze
congtitutional attacks on the general practices, rules, and restrictions of pretria
confinement. . .. However, asecond lineof casesexistswhich establishesadifferent
state of mind standard from the Bell test when the State deniesapretrial detaineehis
basic human necessities. Since Archiev. City of Racine, 847 F.2d 1211, 1218-19 (7th
Cir.1988) (en banc), we have required plaintiffs to establish that officials acted
intentionally or in acriminally reckless manner in order to sustain a substantive due
process clam for their specific acts or failures to act. Under the alternative
description‘ deliberateindifference,' wehaverequired plaintiffsto establishthat ajail
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official acted with this level of intent in relation to a pretrial detainee's need for
medical care, . . . risk of suicide, . . . risk of harm from other inmates, . . . and need
for food and shelter."); Scott v. Moore, 114 F.3d 51, 53-55 (5th Cir. 1997) (en banc)
("In an *episodic act or omission' case, an actor usualy is interposed between the
detainee and the municipality, such that the detainee complains first of a particular
act of, or omission by, the actor and then points derivatively to a policy, custom, or
rule (or lack thereof) of the municipality that permitted or caused the act or omission.
Although, in her amended state petition, Scott complains generally of inadequate
staffing, . . . theactua harm of which she complainsisthe sexual assaults committed
by Moore during the one eight-hour shift--an episodic event perpetrated by an actor
interposed between Scott and the city, but allegedly caused or permitted by the
aforesaid general conditions. . . . [A]sto the discrete, episodic act, the detainee must
establish only that the constitutional violation complained of was done with
subjective deliberate indifference to that detainee's constitutional rights. . . In the
instant case, Scott hasmet that burden. Accordingly, wenext must determinewhether
the city may be held accountable for that violation. Under Hare, as we have stated,
thislatter burden may be met by putting forth facts sufficient to demonstrate that the
predicate episodic act or omission resulted from amunicipa custom, rule, or policy
adopted or maintained with objective deliberate indifference to the detainee's
congtitutional rights. . . . At best, the evidence proffered by Scott may be construed
to suggest that the jail could have been managed better, or that the city lacked
sufficient prescience to anticipate that awell-trained jailer would, without warning,
assault afemale detainee. In either event, they do not reflect objective deliberate
indifference to Scott's constitutional rights."); Guerts v. Piccinni, No. C 00-3588
PJH (PR), 2002 WL 467709, at *4 (N.D.Ca. March 25, 2002) (not reported)
(“ Severd circuits have held that the Hudson analysis also appliesto excessive force
clamsbrought by pretrial detaineesunder the Fourteenth Amendment. [citing cases]
Although the Ninth Circuit has not addressed the issue, it has used the Eighth
Amendment as a benchmark for evaluating claims brought by pretria detainees. . .
The court need not resol ve the question of whether the Hudson standard al so applies
when considering an excessiveforcedue processclaim brought by apretrial detainee.
The actions of defendants were reasonably related to the facility's interest in
maintaining jail security, and given plaintiff's agitated condition and refusal to
comply with ordersto stand still, were not an excessiveresponse. Defendants' actions
hence did not constitute ‘ punishment’ in the Fourteenth Amendment sense. They
certainly did not rise to the level of malicious and sadistic actions taken for the
purpose of causing harm, the Hudson standard.”); Thornhill v. Breazeale, 88 F.
Supp.2d 647, 651 (S.D. Miss. 2000) (“ Through along line of cases involving both

-42-



convicted prisoners and pretrial detainees, the Fifth Circuit has fashioned two
different standards of carethat the State owesto apretrial detainee. A Section 1983
chalenge of ajail officia's episodic acts or omissions evokes the application of one
standard while a challenge of the general conditions, practices, rules, or restrictions
of pretrial confinement evokes another. . . A jailer's constitutional liability to a
pretrial detainee for episodic acts or omissions is measured by a standard of
deliberate indifference. . . Constitutional attacks on genera conditions, practices,
rules, or restrictions, otherwise known asjail condition cases, are subject to the Bell
test which is premised on areasonabl e relationship between the condition, practice,
rule, or restriction and alegitimate governmental interest.”).

See also Jones v. Blanas, 393 F.3d 918, 931-34 (9th Cir. 2004) (“Jones
claims that Blanas and the County violated his substantive due process rights by
confining him for a year among the general criminal inmate population of the
Sacramento County Jail and for another year in T-Sep, an administrative segregation
unit where Jones experienced substantially more restrictive conditions than those
prevailing in the Main Jail. While in T-Sep, Jones was afforded substantially less
exercisetime, phone and visiting privileges, and out-of-cell timethan inmatesinthe
genera population. Jones was completely cut off from recreationa activities,
religious services, and physical access to the law library. Jones continued to be
subjected to strip searches during this time. . . . Though it purported to analyze
Jones's conditions of confinement claim under the Fourteenth Amendment, the
district court actually applied the standards that govern aclaim of cruel and unusual
punishment under the Eighth Amendment. The court mistook the amendment that
was to be applied. . . . The case of the individual confined awaiting civil
commitment proceedingsimplicatestheintersection between two distinct Fourteenth
Amendment imperatives. First, ‘[p]ersons who have been involuntarily committed
are entitled to more considerate treatment and conditions of confinement than
criminal swhose conditions of confinement aredesigned to punish.” Youngberg, 457
U.S. at 321-22. Second, when the state detains an individual on a criminal charge,
that person, unlike acriminal convict, ‘ may not be punished prior to an adjudication
of guilt in accordance with due process of law.” Bell, 441 U.S. a 535 (emphasis
added). . . As civil detainees retain greater liberty protections than individuals
detained under crimina process, see Youngberg, 457 U.S. at 321-24, and pre-
adj udication detai neesretain greater liberty protectionsthan convicted ones, see Bell,
441 U.S. at 535-36, it stands to reason that an individual detained awaiting civil
commitment proceedingsis entitled to protections at |east as great as those afforded
to a civilly committed individual and at least as great as those afforded to an
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individual accused but not convicted of acrime. . . . In addition to comparing the
conditions of confinement of pre-adjudication civil detainees to those of pre-tria
criminal detainees, it is aso relevant to compare confinement conditions of civil
detainees pre-adjudication to conditions post-commitment. Asthe Eleventh Circuit
has persuasively reasoned, ‘[i]f pretrial detainees cannot be punished because they
have not yet been convicted, [citing Bell ], then[civil] detainees cannot be subjected
to conditions of confinement substantially worse than they would face upon
commitment.” Lynch, 744 F.2d at 1461. Or, to put it more colorfully, purgatory
cannot beworsethan hell. Thereforewhen anindividua awaiting SV PA adjudication
is detained under conditions more restrictive than those the individual would face
following SVPA commitment, we presume the treatment is punitive. . . . Insum, a
civil detainee awaiting adjudication is entitled to conditions of confinement that are
not punitive. . . . With respect to an individual confined awaiting adjudication under
civil process, a presumption of punitive conditions arises where the individual is
detained under conditionsidentical to, similar to, or morerestrictivethan those under
which pretrial criminal detainees are held, or wherethe individual is detained under
conditions more restrictive than those he or she would face upon commitment.
Finally, to prevail on a Fourteenth Amendment claim regarding conditions of
confinement, the confined individual need not prove‘ deliberate indifference’ onthe
part of government officials.”).

Thereis aso some disagreement among the Circuits as to when the Fourth
Amendment or arrest context ends and the Fourteenth Amendment pre-trial detainee
context begins. See e.g., Hicks v. Moore, 422 F.3d 1246, 1254 n.7 (11th Cir.
2005)(**Claims involving the mistreatment of arrestees or pretrial detainees in
custody are governed by the Fourteenth Amendment's Due Process Clause,” and
require a showing of deliberate indifference to a substantial risk of serious harm. .
Plaintiff asserts protection under the Fourth Amendment standard, which is
commonly an easier standard for aplaintiff to meet. Atthetimeof thefingerprinting,
Plaintiff had already been arrested, delivered to the Jail, and had begun--but not
completed--the booking process. The origina arresting officer had turned Plaintiff
over to jailers, and he was not present during and did not participate in the events
underlying the complaint. The precise point at which aseizure ends (for purposes of
Fourth Amendment coverage) and at which pretrial detention begins (governed until
a conviction by the Fourteenth Amendment) is not settled in this Circuit. We
underline that Defendants never argue that the strip search or fingerprinting was
separatefrom Plaintiff'sseizure; sowe--will assume (for thiscase) Plaintiff wasstill
being sei zed and--anayze the claim under the Fourth Amendment.”); Bryant v. City
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of New York, 404 F.3d 128, 136 (2d Cir. 2005) (“The Fourth Amendment, which
appliesto the states through the Fourteenth Amendment. . . prohibits‘ unreasonable
... seizures,” U.S. Const. amend 1V. Indisputably, an arrest is a seizure. Further,
although plaintiffs would have us rule that a ‘seizure’ within the meaning of the
Fourth Amendment consists only of theinitial act of physical restraint, and nothing
thereafter . . . , it is well established that the Fourth Amendment governs the
procedures applied during some period following an arrest. . . . . Accordingly, given
that plaintiffscomplain that defendants failureto issuethem desk appearancetickets
unconstitutionally prolonged their respective periodsof postarrest detention, weturn
to Fourth Amendment principles.”); Boonev. Spurgess, 385 F.3d 923, 933, 934 (6th
Cir. 2004) (“ Anallegation by Boonethat Moyer had used excessiveforceagainst him
after hisarrest would therefore be a Fourth Amendment question: wasthe continuing
seizure of Boone reasonable? A seizure can be ‘unreasonable’ for any number of
reasons, and the guarantee of reasonableness in the manner of a seizure does not
seem to allow for adistinction between a claim that an officer used excessive force
and aclaim that the same officer denied medical careto adetainee. In Grahamitself,
the excessive force clam was partially based on the officers refusal to provide
medical careto ahandcuffed suspect suffering from adiabetic attack. . . At least one
circuit has therefore applied the Fourth Amendment's guarantee of ‘reasonable
seizuresto aclaim that policefailed to provide adequate medical careto asuspect in
their custody. See Estate of Phillipsv. City of Milwaukee, 123 F.3d 586, 595-96 (7th
Cir.1997). But see Barrie v. Grand County, 119 F.3d 862, 865-69 (10th Cir.1997).
Noneof our prior cases speak directly to thisissue, although we havein the past used
the Fourteenth Amendment even where the suspect was still technicaly "seized"
under the continuing sei zure doctrine, without noting the conflict. See, e.g., Weaver,
340 F.3d at 410; Lilyv. Watkins, 273 F.3d 682, 685-86 (6th Cir.2001). District courts
in the circuit have split on the issue. Compare Estate of Owensby v. City of
Cincinnati, No. 1:01-CV-00769, 2004 U.S. Dist. LEX1S 9444, *42-*60 (S.D.Ohio
May 19, 2004) (using substantive due process) with Alexander v. Beale S. BluesCo.,
108 F.Supp.2d 934, 940-41 (W.D.Tenn.1999) (using reasonableness standard and
relying on Estate of Phillips, 123 F.3d at 595-96). Ultimately, there seemsto be no
logical distinction between excessiveforce claimsand denia of medical careclaims
when determining the applicability of the Fourth Amendment. Because we conclude
that under either standard, Boone has not made out a claim, we do not decide this
issue, but instead reserveit for amoreappropriatecase.”); Garrettv. Athens-Clarke
County, 378 F.3d 1274, 1279 n.11 (11th Cir. 2004) (“ Defendants argue we should
anayze the excessive force claims under the rubric of the Fourteenth Amendment,
not the Fourth Amendment. We disagree. The excessive force claims arise from
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events happening inthe course of thearrest. . .. Althoughthelineisnot alwaysclear
as to when an arrest ends and pretrial detainment begins, the facts here fall on the
arrest end. See Gutierrez v. City of San Antonio, 139 F.3d 441, 452 (5th Cir.1998)
(stating Fourteenth Amendment analysis does not begin until "after the incidents of
arrest are completed, after the plaintiff has been released from the arresting officer's
custody, and after the plaintiff has been in detention awaiting trial for a significant
period of time") (quotation and citation omitted).”); Gibson v. County of Washoe,
290F.3d 1175, 1197 (9th Cir. 2002) (* Although the Supreme Court has not expressly
decided whether the Fourth Amendment's prohibition on unreasonabl e searches and
seizures continues to protect individuals during pretrial detention, . . we have
determined that the Fourth Amendment setsthe* applicable constitutional limitations
for considering claims of excessive force during pretria detention. . . Graham
therefore explicates the standards applicable to a pretrial detention excessive force
claminthiscircuit.”); Phelpsv. Coy, 286 F.3d 295, 299, 300 (6th Cir. 2002) (“ The
guestion of whichamendment supplies Phel ps'srightsisnot merely academic, for the
standards of liability vary significantly according to which amendment applies. . . .
Which amendment applies depends on the status of the plaintiff at the time of the
incident, whether free citizen, convicted prisoner, or something in between. . .. If
the plaintiff wasafree person at thetime of theincident and the use of force occurred
in the course of an arrest or other seizure of the plaintiff, the plaintiff's claim arises
under the Fourth Amendment and its reasonableness standard . . . . For a plaintiff
who was aconvicted prisoner at thetime of theincident, the Eighth Amendment sets
the standard for an excessiveforceclaim. .. . Finally, if aplaintiff isnotinasituation
where his rights are governed by the particular provisions of the Fourth or Eighth
Amendments, the more generally applicable due process clause of the Fourteenth
Amendment still provides the individual some protection against physical abuse by
officials. . .. Coy contends that the Fourth Amendment does not apply to Phelps's
case because Phelps had aready been arrested when the incident took place. Our
cases refute the idea that the protection of the Fourth Amendment disappears so
suddenly. At the time of the incident, Phelps was still in the custody of Coy and
Stutes, the arresting officers. Stutes was booking Phelps when he asked Phelps to
raise hisfoot, and this was the gesture which Coy mistook for aggression. After the
incident, Phel pswas booked and rel eased, rather than being incarcerated asapretrial
detainee. We have explicitly held that the Fourth Amendment reasonableness
standard governsthroughout the seizure of aperson. . . . Whatever arguments can be
made about pretrial detainees' rights are beside the point in this case, in which the
plaintiff wasstill in the custody of the arresting officers and was never incarcerated.
The*murky area’ does not begin until the protection of the Fourth Amendment ends,
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and our precedent establishesthat an arresteein the custody of the arresting officers
is still sheltered by the Fourth Amendment.”); Fontana v. Haskin, 262 F.3d 871,
878,879 & n.5 (9th Cir. 2001) (“ At the outset, we make two related points about the
scope of the Fourth Amendment. (1) Fontanas claim is a Fourth Amendment claim
for unreasonabl e seizure and intrusion on one's bodily integrity, and (2) the Fourth
Amendment protectsacriminal defendant after arrest onthetrip to the police station.
First, even though this case does not involve excessive forcein the traditional sense,
itstill fallswithinthe Fourth Amendment. The Fourth Amendment'srequirement that
a seizure be reasonabl e prohibits more than the unnecessary strike of a nightstick,
sting of abullet, and thud of aboot. . .. Second, we have held that ‘ once a seizure
has occurred, it continues throughout the time the arrestee is in the custody of the
arresting officers.... Therefore, excessive use of force by alaw enforcement officer
inthe course of transporting an arrestee givesriseto asection 1983 claim based upon
aviolation of the Fourth Amendment.” Robinsv. Harum, 773 F.2d 1004, 1010 (Sth
Cir.1985). .. .. We note that the circuits are split on thisissue. Compare Wilson v.
Spain, 209 F.3d 713, 715-16 (8th Cir.2000) (adopting continuing seizure approach);
United Sates v. Johnstone, 107 F.3d 200, 206-07 (3d Cir.1997) (same), and
Frohmader v. Wayne, 958 F.2d 1024, 1026 (10th Cir.1992) (same), and Powell v.
Gardner, 891 F.2d 1039, 1044 (2d Cir.1989) (same), and McDowell v. Rogers, 863
F.2d 1302, 1306 (6th Cir.1988), with Riley v. Dorton, 115 F.3d 1159, 1164 (4th
Cir.1997) (declining to adopt a ‘continuing seizure’ conception of the Fourth
Amendment, and listing cases from circuits rejecting and adopting the rule), and
Cottrell v. Caldwell, 85 F.3d 1480, 1490 (11th Cir.1996) (analyzing claimsof pretrial
detainees under Fourteenth Amendment's due process clause), and Brothers v.
Klevenhagen, 28 F.3d 452, 456 (5th Cir.1994) (same), and Wilkinsv. May, 872 F.2d
190 (7th Cir.1989) (same).”); Wilson v. Spain, 209 F.3d 713, 715 & n.2 (8th Cir.
2000) (“Between arrest and sentencing lies something of alegal twilight zone. The
Supreme Court has |eft open the question of how to analyze a claim concerning the
use of excessiveforceby law enforcement ‘ beyond the point at which arrest endsand
pretrial detention begins,” Graham, 490 U.S. a 395 n. 10, and the circuits are split.
... Some circuits hold that after the act of arrest, substantive due process is the
proper constitutional provision becausetheFourth Amendmentisnolonger relevant.
SeeRiley v. Dorton, 115 F.3d 1159, 1161-64 (4th Cir.) (en banc), cert. denied, 522
U.S. 1030 (1997); Cottrel v. Caldwell, 85 F.3d 1480, 1490 (11th Cir.1996); Wilkins
v. May, 872 F.2d 190, 192-95 (7th Cir.), cert. denied, 493 U.S. 1026 (1989). Other
circuits hold that the Fourth Amendment appliesuntil an individual arrested without
awarrant appears before aneutral magistratefor arraignment or for a probabl e cause
hearing, or until the arrestee leaves the joint or sole custody of the arresting officer
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or officers. See Barriev. Grand County, 119 F.3d 862, 866 (10th Cir.1997); Pierce
v. Multnomah County, 76 F.3d 1032, 1042-43 (9th Cir.), cert. denied, 519 U.S. 1006
(1996); Powell v. Gardner, 891 F.2d 1039, 1044 (2d Cir.1989); McDowell v. Roger's,
863 F.2d 1302, 1306-07 (6th Cir.1988). The Fifth Circuit, while generally taking the
position that substantive due process applies after the act of arrest, see Valencia v.
Wiggins, 981 F.2d 1440, 1443-45 (5th Cir .), cert. denied, 509 U.S. 905 (1993), has
concluded that the relevant constitutional provisions overlap and blur in certain
factual contexts. See Petta v. Rivera, 143 F.3d 895, 910-914 (5th Cir.1998) (noting
that Fourth Amendment standardsare sometimesused in analyzing claimstechnically
governed by substantive due process). . . . This Court previously has applied the
Fourth Amendment to situations very similar to this case. In Moore v. Novak, 146
F.3d 531 (8th Cir.1998), law enforcement officers at a jail used force against an
arrestee who was being violent and disruptive during the booking process. Seeid. at
532-33. We held that the district court appropriately applied Fourth Amendment
standards to Moore's excessive-force claims. Seeid. at 535. Similarly, in Mayard v.
Hopwood, 105 F.3d 1226 (8th Cir.1997), we applied Fourth Amendment standards
not only to the act of arrest, but also to use of force against an arrestee who was
restrained in the back of a police car. Seeid. at 1228. We therefore shall use the
Fourth Amendment to analyze Wilson'sfederal claims. In doing so, we observe that
if Wilson cannot win his case under Fourth Amendment standards, it is a certainty
he cannot win it under the seemingly more burdensome, and clearly no less
burdensome, standards that must be met to establish a Fourteenth Amendment
substantive due process clam.”); Bornstad v. Honey Brook Township, No.
C.A.03-CV-3822, 2005 WL 2212359, at *19 n.47 (E.D. Pa. Sept. 9, 2005) (“Some
courts have evaluated a claim for failure to render medical assistance during the
course of an arrest using a Fourth Amendment excessive force analysis. Price, 990
F.Supp. at 1241 n. 22. Here, Plaintiff does not argue that the Defendants failure to
offer medical assistance constituted excessive force. Rather, he relies solely on the
protections afforded by the Fourteenth Amendment.”); Calhoun v. Thomas, 360
F.Supp.2d 1264, 1271-74 (M.D. Ala. 2005) (“[W]hileit isclear that Calhoun had
aready been ‘seized’ and, for all intents and purposes, arrested at the time of the
alleged abuses, it isequally plain that he had not yet acquired the status of apretrid
detainee. Asaformal matter, Calhoun had not yet been officially arrested at thetime
the alleged abuses occurred. In addition, he was in the custody of the officers who
eventually arrested him at all times during theinterrogation process. He had not been
booked into the Pike County Jail, and had not yet made an initial appearance before
ajudge. . . Furthermore, at that point in time, Calhoun had not been charged with any
crime. Thus, the alleged application of excessive force in this case occurred while
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Calhoun was in a 'legal twilight zone," the legal implications of which were left
unclear by Graham. . . Since Grahamwas decided, |lower courts have grappled with
theissue of which constitutional provision provides protection from excessive force
during this period of detention following an arrest or seizure, but prior to ajudicial
determination of probable cause. . . While some federal appellate courts have
continuedto apply the Fourteenth Amendment Due Process Clauseto excessiveforce
claims occurring during this post-arrest, pre-custody time period, a number of
appellate courts have applied the Fourth Amendment to incidents of excessiveforce
occurring after the moment of arrest by adopting the 'continuing seizure' approach to
defining when seizure ends and pretria detention begins. Under this anaysis, a
Fourth Amendment seizure is treated as extending beyond the actual moment of
arrest to the ensuing period of intermittent custody in the hands of the arresting
officers. [citing cases| The Eleventh Circuit Court of Appeals has not explicitly
adopted this 'continuing seizure' test. However, it has indirectly countenanced the
application of the Fourth Amendment to post-arrest, pre-detention excessive-force
clamsin severa cases. [discussing cases] . . . . Most recently, the Eleventh Circuit
touched upon theissuein Garrett v. Athens-Clarke County, 378 F.3d 1274 (11th
Cir.2004), another 8 983 excessive-force case alleging a Fourth Amendment
violation of an arrestee's rights. As in Cottrell, the arrestee in Garrett died from
positional asphyxia. Inthiscase, arresting officershad pepper-sprayed him and bound
his feet and ankles together during the course of arresting him. He died while lying
in the road behind the squad car, moments after he had been physically subdued. In
noting that Garrett's clam was properly analyzed under the rubric of the Fourth
Amendment, the court stated in afootnote, ‘Although the lineis not always clear
astowhen an arrest ends and pretrial detention begins, thefactsherefall onthearrest
end. See Gutierrezv. City of San Antonio, 139 F.3d 441, 452 (5th Cir.1998) (stating
Fourteeenth Amendment analysisdoes not begin until ‘after theincidentsof arrest are
completed, after the plaintiff has been released from the arresting officer's custody,
and after the plaintiff has been in detention awaiting trial for asignificant period of
time') (quotation and citation ommitted).’ . . . By citing to a Fifth Circuit Court of
Appeals case that emphasized the specific limits of the Fourteenth Amendment in
excessive-force cases, the court again implied that the Fourth Amendment provides
a more appropriate framework of anaysis for post-arrest, pre-detention cases. . . .
Thus, the Eleventh Circuit's own case law, in addition to the case law of a number
of other circuits and the Supreme Court, suggests that an analysis under the Fourth
Amendment isappropriate, if not required, in post-seizure, pre-detention allegations
of excessive force such as Calhoun's. Accordingly, this court finds that the Fourth
Amendment isthe specific constitutional right allegedly infringed by the challenged
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application of forceinthiscase.”); Whiting v. Tunica County, 222 F. Supp.2d 809,
822, 823 (N.D. Miss. 2002) (“Some Circuits, for example, apply the Fourth
Amendment reasonableness standard to excessive force claims arising post-arrest,
setting arraignment as the line of demarcation between the Fourth and Fourteenth
Amendments. In these circuits, the Fourth Amendment reasonableness standard
applies until the arrestee appears before a neutral magistrate for arraignment or
probable cause hearing, or until the individua leaves the joint custody of the
arresting officers. [citing cases] Other Circuits focus on the Due Process Clause of
the Fourteenth Amendment and apply a substantive due process standard at the
moment the incidents of arrest are complete. [citing cases] On facts similar to the
instant case, the Eighth Circuit has applied Fourth Amendment standardsto aclaim
of excessiveforceallegedly suffered by anindividual in being restrained in the back
of a police car post-arrest. . . The Fifth Circuit has taken a somewhat hybrid
approach. Asageneral rule, substantive due process appliesin the Fifth Circuit after
the fact of arrest. [citing cases] On these facts, the Court concludes that the Fourth
Amendment applies to Whiting's claim arising out of the post-arrest events in the
policecar. ... The proximity to the arrest in this case, unlike in Valencia, transpired
so closely to the actual arrest, that, under Graham, the most reasoned approach isto
apply the Fourth Amendment. This is especially so since Whiting was still in the
custody of the arresting officer, having never left that custody.”); Carlson v. Mordt,
No. 00 C 50252, 2002 WL 1160115, at *4, *5 (N.D.lll. May 29, 2002) (not
reported) (“ The Seventh Circuit has not made clear at precisely what point an arrest
ends, and pretrial detention begins. See, e.g., Proffitt v. Ridgway, 279 F.3d 503, 506
(7th Cir.2002) (analyzing excessive force claim under due process standard where
action occurred en route to jail following arrest); Estate of Phillips v. City of
Milwaukee, 123 F.3d 586, 596 (7th Cir.1997) (acknowledging strugglewith theissue,
and analyzing excessive force clam under Fourth Amendment where conduct in
guestion occurred shortly after arrestee was handcuffed) . . . The court concludesthat
inthiscase, when the police dog was dropped from the attic, Carlson'sarrest was still
ongoing. At that time, Carlson had not been removed from his house, where he had
been apprehended. The attack occurred immediately after Carlson was handcuffed,
while hewas still on thefloor. . . . [Clonsequently the court must analyze Carlson's
excessive force claim asto that incident under the Fourth Amendment.”); Bartram
v. Wolfe, 152 F. Supp.2d 898, 910 & n.8 (S.D.W.Va. 2001) (noting that the Fourth
Circuitin Riley v. Dorton, 115 F.3d 1159, 1161 (4th Cir.1997), rejected concept of
a ‘continuing seizure’ but provided no simple rule for determining when Fourth
Amendment protection ends; suggesting “[a] simple rule would be that apersonis
an arrestee until the person has made an initial appearance before ajudicial officer,
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and then the person becomes a pretria detainee. Such arule would have the added
benefit of discouraging the use of force and intimidation by police officersin the
obtaining of a statement from an accused who has not appeared in court and has not
obtained counsel.”); Hill v. Algor, 85 F. Supp.2d 391, 402, 403 (D.N.J. 2000)
(“[T]he Supreme Court [in Graham] left unanswered (1) the particular moment in
time at which arrest or seizure ends and pretrial detention begins, and (2) whether
the Fourth Amendment applies beyond arrest into the period of pretrial detention. .
.. [I]tisclear from Bell that one who remains in detention after formal charge and
while awaiting trial is a pretrial detainee subject to Due Process protection. The
guestion now plaguing the courts of apped's, however, concernswhether the starting
point of pretrial detention, as determined by the termination of a Fourth Amendment
‘seizure’, precedes post-charge detention as acknowledged in Bell. . . .At least three
circuits have declined to extend the Fourth Amendment beyond theinitial arrest or
seizure. [citing cases from Fourth, Fifth and Seventh Circuits] Disagreeing with
these courts, the Ninth and Tenth Circuits have applied the Fourth Amendment to
post-arrest, pre-arraignment custody obtai ned without awarrant. [ citing cases| Inline
with the Ninth and Tenth Circuits, the Second Circuit has concluded, ‘the Fourth
Amendment standard probably should be applied at least to the period prior to the
time when the person arrested is arraigned, or formally charged, and remainsin the
custody ... of the arresting officer.” Powell v. Gardner, 891 F.2d 1039, 1043 (2nd
Cir.1989). ... This Court agrees with the Ninth and Tenth Circuits that a person
continues to be an arrestee subject to Fourth Amendment protection through the
period of post-arrest but prearraignment detention. Stated differently, this Court
declines to extend pretria detention beyond the circumstances in Bell, concluding
that such detention does not begin until an arresteeis at least formally charged and
his release or continued detainment is determined.”).

B. Noteon " Deliber ate I ndifference"
1. City of Canton

In City of Canton v. Harris, 489 U.S. 378 (1989), the plaintiff claimed a
deprivation of her right to receive necessary medical care while in police custody.
She asserted a claim of municipal liability for this deprivation based on atheory of
"grossly inadequate training." The plaintiff presented evidence of apolicy that gave
police shift commanders complete discretion to make decisions as to whether
prisoners were in need of medica care, accompanied by evidence that such
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commanders received no training or guidelines to assist in making such judgments.
Id. at 382.

The Sixth Circuit upheld the adequacy of the district court'sjury instructions
on the issue of municipal liability for inadequate training, stating that the plaintiff
could succeed on her failure-to-train claim " [where] the plaintiff . . . prove[s] that
the municipality acted recklessly, intentionally, or with gross negligence." Id.

In an opinion written by Justice White, the Court unanimously rejected the
City's argument that municipal liability can be imposed only where the challenged
policy isitself unconstitutional and concluded that "there are limited circumstances
in which an allegation of a 'failure to train' can be the basis for liability under 8
1983." Id. at 387. Noting the substantial disagreement among the lower courts asto
thelevel of culpability required in"failureto train” cases, the Court went on to hold
that "theinadequacy of training policy may serveasthebasisfor 8§ 1983 liability only
where the failure to train amounts to deliberate indifference to the rights of persons
with whom the police comeinto contact.” Id. at 388. The Court observed, id. at 390,
that:

[11t may happen that in light of the duties assigned to specific officers
or employees the need for more or different training is so obvious,
and theinadequacy so likely to result in theviolation of constitutional
rights, that the policymakersof the city can reasonably be said to have
been deliberately indifferent to the need. In that event, thefailure to
provide proper training may fairly be said to represent a policy for
which the city is responsible, and for which the city may be held
liableif it actually causesinjury. [footnotes omitted]

The "deliberate indifference" standard has nothing to do with the level of
culpability that may be required to make out the underlying constitutional wrong, but
rather has to do with what is required to establish the municipal policy as the
"moving force" behind the constitutional violation. Id. at 388 n.8.

The Court made it clear that on remand the plaintiff would have to identify
aparticular deficiency inthetraining program and provethat theidentified deficiency
was the actual cause of plaintiff's constitutional injury. It would not be enough to
establish that the particular officer was inadequately trained, nor that there was
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negligent administration of an otherwise adequate program, nor that the conduct
resultingintheinjury could have been avoided by more or better training. Thefederal
courts are not to become involved "in an endless exercise of second-guessing
municipa employee-training programs.” 1d. at 390-91.

Justice O'Connor el aborated on how aplaintiff could show that a municipality
was deliberately indifferent under City of Canton. First, where there is "a clear
constitutional duty implicated in recurrent situations that a particular employee is
certain to face, .... falure to inform city personnel of that duty will create an
extremely high risk that constitutional violationswill ensue.” 1d. at 396 (O'Connor,
J., concurring in part and dissenting in part).

For example, all of the Justices agreed that thereis an obvious need to train
police officers as to the constitutional limitations on the use of deadly force, see
Tennesseev. Garner, 471 U.S. 1 (1985), and that afailure to so train would be so
certain to result in constitutional violations asto reflect the "deliberate indifference”
to constitutional rightsrequired for theimposition of municipal liability. 489 U.S. at
390 n.10.

Justice O'Connor was also willing to recognize that municipal liability on a
"failure to train" theory might be established "where it can be shown that
policymakerswere aware of, and acquiesced in, apattern of constitutional violations
involving the exercise of police discretion, ... [which pattern] could put the
municipality on notice that its officers confront the particul ar situations on aregular
basis, and that they often react in amanner contrary to constitutional requirements.”
Id. at 397 (O'Connor, J., concurring in part and dissenting in part). Seealso Spell v.
McDaniel, 824 F.2d 1380 (4th Cir. 1987).

Thus, City of Canton provides aplaintiff with two different approachesto a
failure-to-train case. First, a plaintiff may establish deliberate indifference by
demonstrating afallure to train officialsin aspecific areawhere there is an obvious
need for training to avoid violations of citizens constitutional rights. Second,
plaintiff may rely on a pattern of unconstitutional conduct so pervasive as to imply
actua or constructive knowledge on the part of policymakers, whose deliberate
indifference, evidenced by a failure to correct once the need for training became
obvious, would be attributable to the municipality.
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See, e.g., A.M. v. LuzerneCounty JuvenileDetention Center, 372 F.3d 572,583 (3d
Cir. 2004) (“Although thisissue presents a close question on whether the Center's
failureto establish awritten policy and procedurefor reviewing and following up on
incident reports amounts to deliberate indifference, we conclude that a reasonable
jury could conclude from the evidence that by failing to establish such a policy the
Center disregarded an obvious consequence of its action, namely, that residents of
the Center could be at risk if information gleaned from the incident reports was not
reviewed and acted upon.”); Natalev. Camden County Correctional Facilitiy, 318
F.3d 575, 585 (3d Cir. 2003) (“ A reasonable jury could conclude that the failure to
establish apolicy to address theimmediate medi cation needs of inmateswith serious
medical conditions creates a risk that is sufficiently obvious as to constitute
deliberate indifferenceto thoseinmates medical needs. Thefailureto establish such
apolicy isa‘particular[ly] glaring omission’ in a program of medical care. .. PHS
[Prison Health Services] ‘disregarded a known or obvious consequence of its
actions, i.e., thelikelihood that the medical conditions of someinmates may require
that medication be administered within the first 72 hours of their incarceration.”);
Andrewsv. Camden County, 95 F. Supp.2d 217, 229, 230 (D.N.J. 2000) (“It iswell
established that in 8 1983 suits, amunicipality may be held liable for not having in
place apolicy that is necessary to safeguard therights of itscitizens, or for failureto
act where inaction amounts to deliberate indifference to the rights of persons
affected. . . . [I]if defendants knowingly failed to enforce the requirements that a
Medical Director be in place and that medical rounds be conducted daily to visit
segregated prisoners, thisisevidence of recklessdisregard of acondition creating an
unreasonabl erisk of violation of inmates Eighth Amendmentrights...."); DiLoreto
v. Borough of Oaklyn, 744 F. Supp. 610, 623-24 (D.N.J. 1990) ("By not creating and
implementing a policy and not training its employees regarding accompanying
detainees to the bathroom, the Borough has expressed deliberate indifference to the
fourth amendment rights of detainees....").

Compare Carswell v. Borough of Homestead, 381 F.3d 235, 245 (3d Cir.
2004) (“[W]ehavenever recognized municipal liability for aconstitutional violation
because of failureto equip police officerswith non-lethal weapons. We declineto do
so on the record before us. . . . Mandating the type of equipment that police officers
might find useful in the performance of their myriad duties in frequently
unanticipated circumstances is a formidable task indeed. It is better assigned to
municipalitiesthan federal courts. We concludethat the judgment as amatter of law
in favor of the Borough and Chief Zuger as well asthat in favor of Snyder must be
affirmed.”) with Carswell v. Borough of Homestead, 381 F.3d 235, 246-50 (3d Cir.
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2004) (McKee, J., concurring in part and dissenting in part) (“Asthe mgority ably
discusses, the fact that a jury could conclude that Snyder used excessive force to
subdue Carswell and thus violated Carswell's Fourth Amendment rights is not
enough, standing alone, to deprive him of qualified immunity. Itis, however, enough
to support afinding that the use of excessiveforceresulted from the Borough'spolicy
and custom of providing policeofficersonly with guns, i.e. letha weapons.[footnote
omitted] Thejury could conclude from Snyder'stestimony that, at the very moment
he fired the fatal shot, he believed that he was using excessive deadly force where
non-lethal force would suffice. Indeed, if the jury accepted his testimony as true, it
would have been hard to conclude anything else. Thejury could therefore reason that
the officer had to resort to excessive force solely because the Borough left him no
alternative but to use his gun in asituation where non-lethal force could reasonably
have been employed to subdue Carswell. . . . | believe that ajury could reasonably
conclude that this record establishes such deliberate indifference because the
Borough's training left Officer Snyder with no reasonable alternative to the use of
deadly force. . . . Police Chief Zuger compiled the policy manual for the Borough's
police department pursuant to his authority as police chief. . . The manual contains
the Borough's officia policy for the police department, and al police officersin the
Borough wererequired to familiarize themselves with it and attest to having read it.
It prescribesan official policy of ‘ progressiveforce’ for the Borough'spolice, stating
that ‘ [t]heuse of forcewill beprogressivein nature, and may includeverbal, physical
force, the use of non-lethal weapons or any other means at the officer's disposal,
provided they are reasonable under the circumstances.” . . Chief Zuger testified
further that ‘[t]he policy of the Homestead Police Department is to use only the
amount of force which is necessary in making an arrest or subduing an attacker. In
all cases, thiswill be the minimum amount of forcethat is necessary.’ . . . [footnote
omitted] However, as the mgjority notes, the Borough provided only guns to its
officers. It did not equip them with any non-lethal weapons. Rather, an officer had
to request any non-lethal weapon he/she might wish to carry and the request had to
be approved by Zuger. If the request was approved, the officer then had to undergo
additional training with the new weapon and become certified to useit. . . Although
Chief Zuger was not asked about training in lethal force, the fact that officers were
equipped with agun and had to be trained in any approved non-lethal weapon they
may have carried certainly supports the inference that the Borough only trained
officersin the use of letha force unless the Borough approved an individual request
for anon-lethal weapon. It is obviously foreseeable that an officer who is equipped
only with alethal weapon, and trained only in the use of lethal force, will sooner or
later have to resort to lethal force in situations that officer believes could be safely
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handled using only non-lethal force under the Borough's own ‘ progressive force
policy. This record therefore presents that ‘ narrow range of circumstances, [where]
the violation of federal rights [is] a highly predictable consequence of afailure to
equip law enforcement officers with specific tools to handle recurring situations.” .
.. [D]efining our inquiry in terms of whether the Constitution creates an approved
“equipment list’ for policeisboth miseading and counterproductive. That issimply
not the issue, and that formulation of the issue obfuscates our inquiry rather than
advancing it. Given theduties of apoliceofficer, it was certainly foreseeabl e that the
Borough's policy of equipping officers only with guns and training them only in the
use of deadly force would sooner or later result in the use of unjustifiable deadly
force. ... Theresultis. . .not amandated equipment list, but amandated alternative
to using deadly force in those situations where an officer does not believe it is
necessary to use deadly force. . . . Moreover, interpreting the Fourth Amendment as
requiring municipalitiesto provide reasonabl e alternativesto the use of deadly force
imposes no undue burden. Infact, here, it would do nothing more than effectuate the
Borough's own announced policy of ‘progressive force.” My colleagues imply that
the Borough can not be liable under a failure to train theory because its police
officerswere properly trained in the use of deadly force. . . . However, plaintiff never
argued that liability should be imposed on the basis of afailureto train in the use of
deadly force. Rather, plaintiff argues that the Borough should be liable because its
policy of requiring training only in using deadly force and equipping officers only
with aletha weapon, caused Officer Snyder to use lethal force even though he did
not think it reasonable or necessary to do so. Moreover, as | have aready noted,
given the duties of a police officer, it does not require a ‘pattern of underlying
constitutional violations' to alert the Borough to thefact that itspolicieswould cause
police to unnecessarily use deadly force. Rather, as| have argued above, thisrecord
satisfies the teachings of Brown because plaintiffs have established that ‘narrow
range of circumstances, [where] a violation of federa rights may be a highly
predi ctable consequence of afallureto equip law enforcement officerswith specific
toolsto handlerecurring situations.”. . Thus, even without a pattern of abuse, ‘[t]he
likelihood that the situation will recur and the predictability that an officer lacking
specific tools to handle that situation will violate citizens' rights could justify a
finding that policymakers decision ... reflected “deliberate indifference” to the
obvious conseguence of the policymakers choice.’”).

In Beck v. City of Pittsburgh, 89 F.3d 966, 973-74 (3d Cir. 1996), "the

plaintiff offered in evidence aseries of actual written civilian complaints of similar
nature, most of them before and some after [the incident in question], containing
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specific information pertaining to the use of excessive force and verbal abuse by
Officer Williams." The court determined that "[w]ithout more, these written
complaints were sufficient for areasonable jury to infer that the Chief of Police of
Pittsburgh and his department knew, or should have known, of Officer Williams's
violent behavior in arresting citizens, even when the arrestee behaved peacefully, in
orderly fashion, complied with al of the Officer's demands, and offered no
resistance." Furthermore, the court "rgject[ed] the district court's suggestion that
mere Department procedures to receive and investigate complaints shield the City
from liability. It is not enough that an investigative process be in place.. . . ‘The
investigative process must be real. It must have some teeth. It must answer to the
citizen by providing at least arudimentary chance of redress when injusticeis done.
The mere fact of investigation for the sake of investigation does not fulfill acity's
obligation to its citizens.' . . . Formalism is often the last refuge of scoundrels.”
(quoting from appellant's brief).

Lav. Hayducka, 269 F. Supp.2d 566, 586 (D.N.J. 2003) (“In contrast to the
blatantly damaging evidenceuncovered in Russo, plaintiffsrely solely onthefact that
the SBPD [South Brunswick Police Department] did not have a written policy
regarding use of force against EDPs. To implicate a municipaity, a plaintiff must
‘demonstrate that, through its deliberate conduct, the municipality was the moving
forcebehindtheinjury aleged.’. .. Although the officersacknowledged that they did
not receive specific EDP training, Hayduka testified that he had received training
regarding the practice of contacting the UMDNJ and accompanying menta health
evaluatorsto on-sitescreenings. . .. Furthermore, the officers each testified that they
weretrained in avariety of situations and in using several methods of dealing with
people of varying psychological states. When asked if herecelved training regarding
use of force against mentally disturbed individuals, Hayduka stated he received
extensiveon-the-jobtraining, aswell astraining on handling peoplewith Alzheimer's
Disease. . .Officer Schwarz stated that in continuum of forcetraining, topicsincluded
discussions of rational as well asirrational persons. . . Moreover, unlike in Russo,
plaintiffs have not offered any internal documentation that would establish that the
SBPD was aware of alack of training in dealing with EDPs, or that there existed the
potential for rampant injustice as aresult of aleged lack of training.”); Tofano v.
Reidel, 61 F. Supp.2d 289, 306 (D.N.J. 1999) (“Plaintiff has presented absolutely
nothing which would establish that Ramsey was deliberately indifferent to therights
of its citizens by failing to properly train its officers to deal with mentally unstable
individuals. Therecord isdevoid of any evidence of interactionsin the past between
Ramsey police officers and mentally unstable individual s which would have placed
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the municipality on notice that itstraining was inadequate. . . In addition, nothingin
the record establishes that it would have been known or ‘obvious' to a reasonable
policymaker that the training provided to Ramsey police officers concerning
interaction with mentally unstable individuals would likely result in the deprivation
of constitutional rights.”)

2. Statutory vs. Constitutional Standard

In Farmer v. Brennan, 511 U.S. 825 (1994), the Supreme Court
distinguished thetest for "deliberateindifference" established in City of Cantonfrom
the test required for culpability under the Eighth Amendment in prison conditions
Cases:

It would be hard to describe the Canton understanding of deliberate
indifference, permitting liability to be premised on obviousness or
constructive notice, as anything but objective. Canton's objective
standard, however, is not an appropriate test for determining the
liability of prison officiads under the Eighth Amendment as
interpreted in our cases.

Id. at 841. The Court held "that a prison official may be held liable under the Eighth
Amendment for denying humane conditions of confinement only if he knows that
inmates face a substantial risk of serious harm and disregards that risk by failing to
takereasonable measuresto abateit.” 1d. at 847. Seealso Gonzalesv. Martinez, 403
F.3d 1179, 1187 (10th Cir. 2005) (“First, Sheriff Salazar explicitly stated his Jal
Administrator did not want to investigate all egations of problemsat the Jail. Second,
theevidenceindicatesthe sheriff'sconsistent willingnessto ignoreinmate complaints
by attributing them to attitudes of the complainants, characterizing them as
‘troublemakers’ or ‘conjuring up’ incidentsto ‘ discredit’ hisdeputies,” alowed him
to excuse hisfailure to pursue the issues any further. Finally, and most astonishing,
when first advised two visibly ‘upset’ female inmates accused two of hisjailers of
sexually assaulting them, he not only left the prisoners unprotected in the jail, but
also in the custody and control of the very men accused of the assaults. When the
women were removed for their protection, the decision to do so was not made by
Sheriff Salazar, but by the District Attorney. None of this evidence is controverted,
and its significance was seemingly ignored by the district court. Finally, we are
constrained to note the district court misread Farmer, believing it required Ms.
Gonzales to show Sheriff Salazar specifically knew Mg or Bob posed a substantial
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risk of harmto her. Rather, the Farmer Court noted aprison official could not escape
liability by showing although ‘ he was aware of an obvious, substantial risk to inmate
safety, he did not know that the complainant was especially likely to be assaulted by
the specific prisoner who eventually committed the assault. . . . The undisputed
evidence of the physical assaults oninmates set against the facts of Sheriff Salazar's
knowledge of reported risks to inmate health or safety, including the documented
lapse of security in the control room, complaints of sexual harassment and
intimidation, Dominick's demotion for, as Sergeant Zudar characterized it, ‘a
combination of things,” aswell asthe presencein therecord of Ms. Tefteller's|etter,
which she attested was handed to Mg or Bob, surely rai se areasonableinference that
Sheriff Salazar knew of and disregarded an excessive risk to Ms. Gonzales.”);
Parrish ex rel Leev. Cleveland, 372 F.3d 294, 306, 307, 309 (4th Cir. 2004) (“In
the absence of particularized evidence showing that the officersactually had training
or experience with the TranZport Hood and therefore were familiar with the manner
inwhich it fit and the uses for which it was designed, it is difficult to conclude that
this particular risk was obviousto the officers. Finally, and most importantly, EMT
Earl, atrained medical professional, observed the placement of Lee in the van with
the spit mask over hishead and expressed no concern. . .. Whilethe EM T's presence
by no means immunizes the officers from liability, the fact that a trained medical
technician did not recognize the risk associated with transporting a handcuffed
inebriated person wearing a spit mask strongly suggests that the risk was something
less than obvious. . . .[W]e have noted that an officer's response to a perceived risk
must be more than merely negligent or simply unreasonable. . . If a negligent
responseweresufficient to show deliberateindifference, the Supreme Court'sexplicit
decisionin Farmer to incorporate the subj ective recklessness standard of cul pability
from the criminal law would be effectively negated.. . . . Accordingly, where the
evidence shows, at most, that an officer'sresponseto aperceived substantial risk was
unreasonable under the circumstances, a claim of deliberate indifference cannot
succeed. [citing casesin support and in opposition] . . . . In short, the evidence shows
that the officers took precautions that they believed (albeit erroneously) were
sufficient to prevent the harm that befell Lee. There smply is no evidence in the
record, in the form of contemporaneous statements or otherwise, to justify an
inferencethat the officers subjectively recognized that their precautionswould prove
tobeinadequate.”); Greenev. Bowles, 361 F.3d 290, 294 (6th Cir. 2004) (“[W]here
aspecificindividual posesarisk to alarge classof inmates, that risk can aso support
a finding of liability even where the particular prisoner at risk is not known in
advance. ... Greene hasraised an issue of fact as to Warden Brigano's knowledge
of arisk to her safety because of her status as a vulnerable inmate and because of
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Frezzell's status asa predatory inmate.”); Taylor v. Michigan Dep't of Corrections,
69 F.3d 76, 81 (6th Cir. 1995) ("Farmer makes it clear that the correct inquiry is
whether he had knowledge about the substantial risk of serious harm to a particular
class of persons, not whether he knew who the particular victim turned out to be.").

But see Greenev. Bowles, 361 F.3d 290, 296, 297 (6th Cir. 2004) (Rogers,
J., dissenting) (“The fact that Warden Brigano recognized the existence of certain
risks attendant with the placement of certain categories of inmates in protective
custody, however, does not amount to an awareness of a significant risk of harm to
Greene's hedlth or safety. The Eighth Amendment requires, instead, that a warden
actualy recognize asignificant risk of harm arising from particular facts. Whilethe
majority properly states that, in some contexts, a particular victim, or a particular
perpetrator, need not be known, general recognition of somerisksis not enough. . .
. The effect of the majority's opinion in this case isto impose an objective standard
of deliberate indifference--a position explicitly rejected by the Supreme Court. . .
Although areasonable person may well have reached the conclusion based on this
body of facts that Greene was in danger, the appropriate test is whether Warden
Brigano reached the conclusion that Greene was in particular danger. Greene has
clearly failed to establish a triable issue as to Warden Brigano's awareness in this
case.”).

See also Baker v. District of Columbia, 326 F.3d 1302, 1305, 1306, 1308
(D.C. Cir. 2003) (“On appeal, Baker . . . contends that the district court incorrectly
anayzed his clam against the District of Columbia under Mondll . . . . Essentidly,
he contends that the district court erred by confusing the ‘ deliberate indifference
required to find an underlying Eighth Amendment violation by the Virginia
defendants, which does require subjective knowledge, with the ‘deliberate
indifference’ required to find that the District of Columbia ignored the
unconstitutional conduct of the Virginiaprison officialsto whom it had entrusted its
prisoners, which only requires objective knowledge. He contends that under Monel
he may state a claim against the District of Columbia based on a policy or custom
without any analysis of the subjective state of mind of District of Columbia
officials.The distinction between the two ‘deliberate indifference’ standards was
drawn by the Supreme Court in Collins .. .. Accordingly, in considering whether
aplaintiff has stated a claim for municipal liability, the district court must conduct
atwo-step inquiry . .. First, the court must determine whether the complaint states
aclaim for apredicate constitutional violation. .. Second, if so, then the court must
determine whether the complaint states a clam that a custom or policy of the
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municipality caused the violation. . . [B]ecause the district court erred by applying
asubjective standard to Baker's Monell claim and resolution of hisclaim against the
District of Columbia may depend on additional pleadings and discovery in light of
therecordsof the Virginiaproceedings, wereverse and remand the caseto thedistrict
court.”); Gibson v. County of Washoe, 290 F.3d 1175, 1188 n.8 (9th Cir. 2002)
(“Because the Eighth Amendment's deliberate indifference standard looks to the
subjective mental state of the person charged with violating a detainee's right to
medical treatment, it--somewhat confusingly--differs from the Canton deliberate
indifference standard, which we aso apply in this opinion. The Canton deliberate
indifference standard does not ‘turn upon the degree of fault (if any) that a plaintiff
must show to make out an underlying claim of a constitutional violation;’ instead it
is used to determine when a municipality's omissions expose it to liability for the
federal torts committed by its employees. . . As opposed to the Farmer standard,
which does not impose liability unless a person has actual notice of conditions that
pose a substantial risk of serious harm, the Canton standard assigns liability even
when amunicipality has constructive notice that it needsto remedy itsomissionsin
order to avoid violations of constitutional rights.”); Marsh v. Butler County, 268
F.3d 1014, 1028 (11th Cir. 2001) (en banc) (“We accept that conditions in a jall
facility that allow prisonersready accessto weapons, fail to provide an ability to lock
downinmates, and fail to allow for surveillance of inmates pose asubstantial risk of
serious harm to inmates. In addition, Plaintiffs allegations that the County received
many reports of the conditions but took no remedial measuresis sufficient to alege
deliberate indifferenceto the substantial risk of serious harm faced by inmatesin the
Jail.”); Marsh v. Butler County, 268 F.3d 1014, 1036 n.17 (11th Cir. 2001) (en
banc) (“In considering the Sheriff's potential personal liability asapolicymaker, we
havelooked at decisionsinvolvingtheliability of local governmentsaspolicymakers.
The local government precedents are not directly on point. The reason is that the
standard for imposing policymaker liability on aloca government ismorefavorable
to plaintiffs than is the standard for imposing policymaker liability on a Sheriff or
other jail official in hispersonal capacity inacaselikethisone. [citing Farmer] Still,
thelocal government cases can guide usby analogy; if alocal government would not
be liable as a policymaker a fortiori there is no personal liability.”); Doe v.
Washington County, 150 F.3d 920, 923 (8th Cir. 1998) (noting that "the Court has
not directly addressed the question of how Monell's standard for municipal liability
meshes with Farmer's requirement of subjective knowledge."); Ginest v. Bd. of
County Commissioners of Carbon County, 333 F.Supp.2d 1190, 1204 (D. Wyo.
2004) A difference exists, however, regarding burden of proof in those Eighth
Amendment cases where, as here, the plaintiffs claim that their rights were violated
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due to a supervisor's failure to train subordinates. In City of Canton v. Harris, 489
U.S. 378 (1989), the Supreme Court held that the ‘deliberate indifference’ test to
determine municipa liability differs from the one applicable in individua liability
cases; inmunicipal liability cases, thereisno subjective component, and the plaintiff
need only show an objectiverisk of injury and afailuretotrain. . . . In short, towin
their case against Sheriff Colson, the plaintiffs need to show both an objective risk
of substantial harm and subjective intent--on a par with criminal recklessness--to
causeinjury. Towintheir claim against Carbon County, however, the plaintiffs need
only to show an objective risk of substantial harm and the Sheriff's failure to train
staff in how to reasonably address and abate that risk.”); Vinson v. Clarke County,
10 F. Supp.2d 1282, 1300 (S.D. Ala. 1998) ("Asapreiminary matter, it isimportant
to note that the court's inquiry into defendant Clarke County's alleged deliberate
indifference cannot taketheform of thetraditional, subjectiveanalysisasestablished
in the governing case law. . . .Proving such subjective awareness on the part of a
governmental entity is not practical, and, therefore, it is necessary to apply a more
awkward objective analysis to the deliberate indifference factor. . . . . Under this
objective approach to deliberate indifference, the court must consider whether the
substantial risksassociated with unreasonably unsafe conditionsof confinement were
‘so obvious that the county's policymakers ‘ can reasonably be said to have been
deliberately indifferent to the need.’[citing Canton]"); Earrey v. Chickasaw County,
965 F. Supp. 870, 877 (N.D. Miss. 1997) ("The actions of governmenta officias,
who are fully capable of subjective deliberate indifference, serve as the basis of
governmental liability for Eighth Amendment violations. While the governmental
entity may only need be shownto be objectively deliberately indifferent to theknown
or obvious consequences of a custom or policy which does not itself violate federa
law, it cannot be held liable unless the plaintiff showsthat aconstitutional violation
hasin fact occurred. In the Eighth Amendment context, in order for aviolation to
occur, a prison official must know ‘that inmates face a substantial risk of serious
harm and disregard that risk by failing to take reasonable measures to abate it."');
Lowrance v. Coughlin, 862 F. Supp. 1090, 1115 (S.D.N.Y. 1994) ("Adopting a
subjective standard, the Court in Farmer held that aprison official may beheldliable
under the Eighth Amendment for acting with deliberate indifference to prisoner
health or safety only if the official has actual knowledge that the prisoner faced a
substantial risk of serious harm and disregardsthat risk by failing to take reasonable
measuresto abate it. . .The Farmer Court was careful to explain that this result was
not inconsistent with the objective standard applied in [City of Canton] . . . . Under
the objective test, municipal liability attaches when policymakers have actual or
constructive notice of the constitutional violation.").
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See also West by and through Norrisv. Waymire, 114 F.3d 646, 651 (7th
Cir. 1997) ("[Board of County CommissionersVv.] Brown suggests as we have seen
that adeliberate choiceto avoid an obviousdanger (or ‘ plainly obvious,' asthe Court
put it, no doubt for emphasis, 117 S. Ct. at 1392) is actionable under 42 U.S.C. §
1983 if the choice resultsin harm to a protected interest, even though the defendant
obtusely lacks actual knowledge of the danger. Granted, there may beless here than
meets the eye. The difference between a ‘plainly obvious and an actually known
danger--the critical difference between the criminal and tort standards of
recklessness--may havelittle significancein practice, given the difficulty of peering
into minds, especially when the * person’ whose mind would have to be plumbed is
an institution rather than an individual.").

3. Jail Suicide Cases

In anumber of jail suicide cases, plaintiffs haverelied on City of Canton in
an attempt to impose liability upon the governmenta entity for a failure to train
officersin the detection and prevention of potential suicides or for acquiescencein
a policy or custom which is deliberately indifferent to the medical needs of
potentially suicidal detainees or inmates.

See eg., Wever v. Lincoln County, Nebraska, 388 F.3d 601, 607 (8th Cir.
2004) (“Wever's complaint allegesthat Carmen was aware of two prior suicidesin
the Lincoln County jail, one occurring in 1999 while he was sheriff, and one
occurring in 1996, prior to his tenure. [footnote omitted] Carmen argues that as a
matter of law, one or two suicides are insufficient to put a sheriff on notice that his
training and supervision is constitutionally inadequate. Under his proposed rule, a
sheriff may sit idly by until at least a third inmate known to be suicida takes a
blanket from an officer and hangshimself, only then ordering hisofficersnot to place
asuicidal personinanisolation cell and hand him ablanket. We declineto so hold.
We have previoudly stated that, in most circumstances, a single incident does not
provide a supervisor with notice of deficient training or supervision . . . . However,
asindicated, thiscalculusisnot rigid, and must change depending on the seriousness
of theincident and itslikelihood of discovery. In Howard, the alleged constitutional
violation was caused by an unsanitary cell. Id. at 136. A supervisor is not expected
to beput on noticeof constitutionally deficient sanitation training by asingleinstance
of adirty cell. But we cannot equate death with dirty cells. Our caselaw reflectsthis
flexible calculus. In Andrews, the plaintiff sued apolicechief for failing to supervise
an officer who ultimately raped two women. . . We held that the chief's knowledge
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of two prior complaints against the officer for making inappropriate sexual advances
to women during traffic stops was sufficient to create an issue of materia fact asto
notice, rendering summary judgment improper. . . In some circumstances, one or two
suicides may be sufficient to put a sheriff on notice that his suicide prevention
training needs revision. In the present case, Wever has alleged that Carmen was
placed on notice by two previous suicides, and we cannot say thisisinsufficient as
amatter of law.”); Woodward v. Correctional Medical Services of Illinais, Inc.,
368 F.3d 917, 927, 928 (7th Cir. 2004) (“[WI]efind that there was enough evidence
for thejury to conclude that CM S's actual practice (as opposed to its written policy)
towardsthe treatment of its mentally ill inmateswas so inadequate that CM Swason
notice at the time Farver was incarcerated that there was a substantial risk that he
would be deprived of necessary carein violation of his Eighth Amendment rights. .
.. [A] reasonable jury could find that CM S's custom of repeatedly failing to follow
proper procedures led to Farver's successful suicide attempt. . . . Theredlity is that
CMSssactual policy and practice caused its employeesto be deliberately indifferent
to Farver's serious health needs. . . . Finaly, we cannot leave unaddressed CMS's
claim that ‘the plaintiff's failure to introduce evidence of any suicide at the Lake
County jail besides Farver'sdooms plaintiff's efforts to prove a custom or practice.’
CMS does not get a ‘one free suicide’ pass. The Supreme Court has expressly
acknowledged that evidence of a single violation of federa rights can trigger
municipal liability if the violation was a ‘highly predictable consequence’ of the
municipality'sfailureto act. . . Here, therewas adirect link between CMS'spolicies
and Farver's suicide. That no one in the past committed suicide simply shows that
CMSwasfortunate, not that it wasn't deliberately indifferent. Moreover, we note that
CMSsliability isbased on much morethan asingleinstance of flawed conduct, such
as one poorly trained nurse. It was based on repeated failures to ensure Farver's
safety--by Dean, by Mollner, and by Dr. Fernando--aswell asaculturethat permitted
and condoned violations of policies that were designed to protect inmates like
Farver.”); Cabralesv. County of Los Angeles, 864 F.2d 1454, 1461 (9th Cir. 1988)
(in detainee suicide case, plaintiff prevailed against County on ground that County's
policy of understaffingitsjail with psychiatristswasitself an unconstitutional policy
or custom of deliberate indifference to inmates medical and psychological needs),
vacated, 490 U.S. 1087 (1989) (remanded for consideration in light of City of
Canton v. Harris, 109 S. Ct. 1197 (1989)), 886 F.2d 235 (9th Cir. 1989) (reinstating
prior decision) (City of Canton does not alter previous opinion which was based on
finding of unconstitutional policy), cert. denied, 494 U.S. 1091 (1990); Wilson v.
Genessee County, No. 00-CV73637, 2002 WL 745975, at *11, *14 (E.D.Mich.
March 26, 2002) (not reported) (“[A] reasonable juror could find that the City of
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Flint's policy of verbally communicating an individual's suicide risk is inadequate
and/or that the City of Flint does not adequately trainits police officersregardingits
policy, that thisfailure was the result of the City of Flint's deliberate indifference to
Wilson's right to be reasonably protected against taking his own life, and that the
inadequacies were closely related to Wilson's eventual suicide. . . . In essence, this
caseisabout afailureto communicate and/or to have policiesin placefor adequately
accessing and communicating an individua'ssuiciderisk at all levels, and especially
when transporting an individual from onefacility to another. The evidence of record
issufficient to havethisissue submitted to ajury to determinewhether theindividual
defendant's actions, and the City of Flint and Genesee County's policiesand training
amounted to deliberate indifference to Wilson's serious medical need to be
adequately screened for suicidal tendencies and to be protected against taking his
own life.”).

InDorman v. District of Columbia, 888 F.2d 159 (D.C. Cir. 1989), the court
of appealsreversed thedistrict court'sjudgment for the plaintiff in adetainee suicide
case, and remanded with instructions to enter judgment for the defendant District in
accordancewith defendant'smotion for ajudgment n.o.v. Id. at 160. The court found
the evidence insufficient under City of Canton to establish § 1983 liability on the
part of the District.

The court rejected plaintiff's attempt to establish municipal liability by
pointing to an obvious need for training, concluding that "the need for specific
training in suicide prevention beyond what the officers received ...[was] not 'so
obvious that the city's policy may be characterized as 'deliberately indifferent.™ Id.
at 164. In addition, the court could find no evidence of a pattern of constitutional
violations acquiesced in by municipal policymakers. Id. at 165.

See also Evansv. City of Marlin, 986 F.2d 104, 108 (5th Cir. 1993) (City's
failuretotrain police personnel to detect potential suicidal impulsesdid not giverise
to deprivation of constitutional rights of prisoner who committed suicidein city jail
cell, absent any manifest signs that prisoner was danger to herself.); Rhyne v.
Henderson County, 973 F.2d 386, 393 (5th Cir. 1992) (evidence wasinsufficient to
support finding that county acted with deliberate indifference in adopting policies
regarding care of pretrial detaineesknown to besuicidal); Colburn v. Upper Darby
Township, 946 F.2d 1017, 1030 (3d Cir. 1991) (Colburn I1) ("In a prison suicide
case . . .. plaintiff must (1) identify specific training not provided that could
reasonably be expected to prevent the suicidethat occurred, and (2) must demonstrate
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that the risk reduction associated with the proposed training is so great and so
obvious that the failure of those responsible for the content of the training program
to provide it can reasonably be attributed to a deliberate indifference to whether the
detainees succeed in taking their lives."); Buffington v. Baltimore County,
Maryland, 913 F.2d 113, 123 (4th Cir. 1990) (evidence was insufficient under
Canton to permit jury to find policy of failureto train officersin suicide prevention
actually and proximately caused particular harm), cert. denied, 111 S. Ct. 1106
(1991); Campsv. City of Warner Robins, 822 F. Supp. 724, 737, 738 (M.D. Ga.
1993) ("[P]laintiffs have not shown that any aleged need for further training in
suicide prevention was plainly obvious to County policymakers. There is no
evidence that the training program in place in 1989 resulted in any suicides prior to
the incident involving the decedent. Thus, there is no pattern of similar incidents
upon which to baseaclaim for failureto train."); Smith v. City of Joliet, 1993 WL
18981, *7,*8(N.D. IIl. Jan. 28, 1993) (not reported) (Even wheretraining was"non-
existent or at least inadequate,” court concluded "the need for more or different
training was not so obvious and the inadequacy of current training not so likely to
resultinaviolation of constitutional rights, that the policymakersof the City of Joliet
can be said to have been deliberately indifferent to the need to train police officers
in recognizing the signs and symptoms of potential suicide victims among its
detainees.).

A common problem for plaintiffs attempting to impose § 1983 liability on a
government entity in jail suicide cases is making out the underlying constitutional
deprivation that is necessary before aremedy will be available against any defendant
under 8 1983. See, e.g., Gray v. City of Detroit, 399 F.3d 612, 616 (6th Cir. 2005)
(“Barber confirmed an earlier holding that thereis no general constitutional right of
detaineesto recel vesuicide screeningsor to beplaced insuicidesafefacilities, unless
the detainee has somehow demonstrated a strong likelihood of committing suicide.
... Here, plaintiff has presented no evidence to support his claim that Officer Gross
actually knew that Gray was at risk of committing suicide. All of Gray's complaints
had been of a physical nature, and none of his behavior had been self-injurious. He
did not demonstrate a ‘strong likelihood” of committing suicide. The only
conceivableway that any individual officer could have possibly concluded that Gray
was a suicide risk was to have obtained and appropriately pieced together the
knowledge of every other officer involvedinthe case. And asthe District Court said,
‘[t]he test for deliberate indifference is a subjective test ... not an objective test or
collective knowledge.” Because Gray's conduct and statements did not giverisetoa
constitutional duty on the part of his jailors to screen or monitor him for suicide,

-606-



there is no evidence that Officer Gross violated Gray's constitutional rights in any
way.”); Crocker v. County of Macomb, No. 03-2423, 2005 WL 19473, at *4, *5
(6th Cir. Jan. 4, 2005) (unpublished) (“Jail officials cannot be charged with
knowledge of aparticular detainee's high suiciderisk based solely on thefact that the
detainee fits a profile of individuals who purportedly are more likely to commit
suicide than those who do not fit the profilein all respects. Thisis particularly true
sinceif past suicide attempts are factored out, the profile described by plaintiff casts
avery wide net, and there is no evidence that the majority of detainees who fit the
profile in those respects that would be apparent to an observer are at risk for
attempting suicide. Thus, absent evidence that any individual defendant knew
Tarzwell had aserious medical need manifesting itself in suicidal tendencies or that
such need was obvious, plaintiff cannot prevail on the Fourteenth Amendment claim
against the individual defendants under the Estelle analysis. As in another jail
suicide case decided by this court, because there is no evidence that the individual
defendantsknew Tarzwell wasat risk of attemptingsuicide, ‘ [t|he“right” that istruly
at issue hereistheright of adetaineeto be screened correctly for suicidal tendencies
and the right to have steps taken that would have prevented suicide.” . . Indeed,
plaintiff identifies the right which forms the basis for the alleged constitutional
violationinthismanner by arguing that although Officer Murphy knew that Tarzwell
met certain criteriafor asuiciderisk, Murphy failed to take stepsto confirm therisk,
such as checking law enforcement records or asking Tarzwell about his suicidal
ideation, and did not conduct any screening of Tarzwell when hewasdeliveredtothe
jail. Wefound in Danesethat aright to be screened correctly for suicidal tendencies
and to have steps taken to prevent suicide was not clearly established as of the date
of that decision, noting that, ‘[i]t is one thing to ignore someone who has a serious
injury and is asking for medical help; it is another to be required to screen prisoners
correctly to find out if they need help.’. .Plaintiff has not cited any case decided by
the United States Supreme Court or by this Circuit since Danese finding a
constitutional right to be screened for suicidal tendencies on the part of either a
pretrial detainee or a prisoner entitled to the protections of the Eighth Amendment.
Consistent with our prior decisions addressing thisissue, we hold that theindividual
defendants failureto screen Tarzwell for suicidal tendencies or ideation and to take
measures that would have prevented his suicide are not tantamount to punishment
under the circumstances of this case and cannot serve as the basis for imposing
liability on the individual defendants under 8 1983. Accordingly, the district court
did not err by granting summary judgment in favor of the individual defendants.”);
Matos ex rel Matos v.. O'Sullivan, 335 F.3d 553, 557 (7th Cir.2003) (defendant
must have had actual knowledge of detainee'srisk of suicide); Caglev. Sutherland,
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334 F.3d 980, 987(11th Cir. 2003) (per curiam) (“ Cagle concedes, in her brief, that
consent decrees can neither create nor expand constitutional rights. She says,
however, that the consent decree can still be relevant to a section 1983 action. She
claims that the Praytor order put Winston County on notice of the understaffing
problem and, in this sense, that the violation of the order establishes deliberate
indifferenceto therisk of jail suicide. Wedisagree. ... The Praytor order derived
from ajail-condition class action. Suicidewasno factor inthat litigation. Theword
‘suicide’ appears nowhere in the Praytor complaint and nowhere in the Praytor
order. Sheriff Sutherland'srequests for an additional nighttime jailer were based on
his concerns about escape. Hisreguests makeno mention of arisk of suicide. These
facts fall short of establishing that the County was aware of a strong likelihood of
suicide. In addition, no evidence shows that, before Butler, any prisoner had ever
committed suicide in Winston County Jail. Nothing in the record required County
officias to conclude that commonly prisoners in the Winston County Jail were
substantially likely to attempt suicide.”); Boncher v. Brown County, 272 F.3d 484,
488 (7th Cir. 2001) (“The plaintiff is left to argue that the defendants exhibited
deliberate indifference to suicide risk by failing to train the intake officers or adopt
abetter intake questionnaire. It is not clear what good the better training would have
done, at least in this case; the basic judgment the intake officers had to make was
whether Boncher was joking, and that is not ajudgment likely to be much assisted
by specid training. . . . Theformisdefective, but because of arather subtle problem-
-the failure to specify probing follow-up questions for inmates who indicate mental
or emotional problems. That is a serious deficiency and one that ought to be
corrected, if only to shield the defendants from liability for commonlaw negligence
in suits under state law. But like other courtsto consider theissue, we don't see how
such a dlip, at worst careless, could be proof evidence of something much worse, a
deliberate failure to deal with aknown high risk of death.”); Payne v. Churchich,
161 F.3d 1030, 1041, 1042 (7th Cir. 1998) (“When the § 1983 claimisbased on ajall
suicide, the degree of protection accorded a detainee is the same that an inmate
receives when raising an inadequate medical attention claim under the Eighth
Amendment-- deliberate indifference. . . . [O]ur cases dealing with § 1983 claims
based on apretrial detainee's suicide have held that astate actor like Deputy Papacan
be held liable for a detainee's suicide only if the defendant was deliberately
indifferent to a substantial suicide risk. . . . We have held that knowledge of a
substantial risk of suicide can be inferred from the obviousness of the risk. . .
However, we do not believe that the allegations in the complaint about Mr. Hicks
conduct and tattoo message, without more, indicate an obvious, substantial risk of
suicide. There is no alegation of Mr. Hicks suicidal tendencies, no claim or
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evidence of past suicide attempts or warnings from family members of a mental
disturbance and suicidal condition. . .None of the facts alleged in this case--Mr.
Hicks' intoxication, cursing and tattoo--raises an issue of whether Deputy Papa had
knowledge of, or even particular reason to suspect, a substantial risk of suicide on
Mr. Hicks part.”); Liebev. Norton, 157 F.3d 574, 578 (8th Cir. 1998) ("The facts of
this case are strikingly similar to those in Rellergert. In both cases, the prisons had
policiesin place for the protection of inmates classified as suicide risks. Tragically,
in both cases, despite those preventive policies, inmates were successful in
committing suicide. . . . While Norton may have been negligent in not checking on
Liebe more often, or in faling to notice the exposed electrical conduit in the
temporary holding cell, we cannot say as a matter of law that his actions were
indifferent. Tothe contrary, Norton'sactions constituted affirmative, deliberate steps
to prevent Liebe's suicide. Despite Norton's ultimate failure to prevent that suicide,
Nortondid not act with deliberateindifference."); Barriev. Grand County, 119F.3d
862, 868, 869 (10th Cir. 1997) ("[W]e conclude that in this circuit a prisoner,
whether he be aninmatein apenal institution after conviction or apre-trial detainee
in a county jail, does not have a claim against his custodian for fallure to provide
adequate medical attention unless the custodian knows of therisk involved, and is
‘deliberately indifferent’ thereto. Whether the detainee has been taken before a
magistrate judge or other judicial officer to determinethelegality of hisarrest isnot
material, the custodian's duty is the same in either event. And the same standard
applies to a claim based on jail suicide, i.e., the custodian must be ‘deliberately
indifferent’ to asubstantial risk of suicide."); Estate of Hocker by Hocker v. Walsh,
22 F.3d 995, 1000 (10th Cir. 1994) ("Here, no facts suggest that the Detention Center
staff had knowledge of the specific risk that Ms. Hocker would commit suicide. Nor
do thefacts suggest that Ms. Hocker'srisk of suicide was so substantial or pervasive
that knowledge can be inferred. Though the staff obviously knew that Ms. Hocker
was intoxicated or under the influence of drugs, intoxication with its accompanying
incoherence does not, by itself, give the Detention Center staff knowledge that Ms.
Hocker posed a specific risk of suicide." footnote omitted); Bowen v. City of
Manchester, 966 F.2d 13, 18, 19 (1st Cir. 1992) ("In cases involving the
psychological needs of apotentially suicidal detainee, courts have found officialsto
have acted with deliberate indifference only when the detai nee shows clear signs of
suicidal tendencies and the officias had actual knowledge, or were willfully blind,
to the large risk that the detainee would take his life."); Manarite v. City of
Springfield, 957 F.2d 953, 954 (1st Cir. 1992) ("where police departments have
promul gated commonpl ace suicide-prevention policies, courtsordinarily havefound
supervisors not liable . . . even if officers did not always follow the department's
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policy and evenif other, better policies might have diminished suiciderisks."), cert.
denied, 113 S. Ct. 113 (1992); Hall v. Ryan, 957 F.2d 402, 405 (7th Cir. 1992)
(prison officials not entitled to qualified immunity if they actually knew inmate was
serious suicide risk, yet failed to take appropriate steps to protect inmate); Schmelz
v. Monroe County, 954 F.2d 1540, 1545 (11th Cir. 1992) (no liability for suicide of
prisoner who had never threatened or attempted suicide and who was never viewed
as suicide risk); Barber v. City of Salem, 953 F.2d 232, 239-40 (6th Cir. 1992)
("[W]e adopt the Eleventh Circuit's holding in Popham that the proper inquiry
concerning the liability of a City and its employees in both their official and
individual capacities under section 1983 for ajail detainee's suicideis. whether the
decedent showed a strong likelihood that he would attempt to take his own lifein
such a manner that failure to take adequate precautions amounted to deliberate
indifferenceto the decedent's serious medical needs."); Colburn, supra, 946 F.2d at
1023, ("[P]laintiff in a prison suicide case has the burden of establishing three
elements: (1) the detainee had a'particular vulnerability to suicide,’ (2) the custodial
officer or officers knew or should have known of that vulnerability, and (3) those
officers'acted with recklessindifference' to the detainee's particular vulnerability.");
Elliott v. Cheshire County, N.H., 940 F.2d 7, 10-11 (1st Cir. 1991) ("The key to
deliberate indifference in a prison suicide case is whether the defendants knew, or
reasonably should have known, of the detainee's suicidal tendencies. . . . Moreover,
therisk must be‘large,’. . . and ‘strong,'. . . in order for constitutional (as opposed to
tort) liability to attach.” citesomitted); Popham v. City of Talladega, 908 F.2d 1561,
1564 (11th Cir. 1990) (absent knowl edge of detai nee'ssuicidal tendencies, caseshave
consistently held fallure to prevent suicide does not constitute deliberate
indifference); Burnsv. City of Galveston, Texas, 905 F.2d 100, 104 (5th Cir. 1990)
(constitutional right of detaineesto adequate medical care does not include absolute
right to psychological screening in order to detect suicida tendencies); Belcher v.
Oliver, 898 F.2d 32, 36 (4th Cir. 1990) (plaintiffs attempt to turn case into one for
inadequate training is unavailing where no underlying constitutional infraction);
Williams v. Borough of West Chester, 891 F.2d 458, 464-467 (3d Cir. 1990) (not
enough evidence to prove that officers knew of arrestee's suicidal tendencies).

See also Hare v. City of Corinth, 949 F. Supp. 456, 462-63 (N.D. Miss.
1996) (on remand) (" The subjective nature of the Farmer and Hare IV analyses are
relevant when determining whether or not the officer had actual knowledge of the
existence of therisk, but not at all dispositive of whether or not therisk itself wasin
fact a substantial one of serious harm. An officer cannot escape liability by being
actuadly aware of an objectively substantial risk of serious harm which he
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subjectively believesis not substantial. To do so would only protect detainees and
inmatesfrom risks of harm that prison officialsdeem substantial. Thisportion of the
deliberate indifference inquiry focuses upon subjective knowledge, not subjective
seriousness."), rev'd on other grounds, 135 F.3d 320 (5th Cir. 1998).

See also Cook v. Sheriff of Monroe County, 402 F.3d 1092, 1115-17 (11th
Cir. 2005) (“[T]o succeed on her 8 1983 claim, Cook must establish that the Sheriff
himself, as representative of Monroe County, was deliberately indifferent to the
possibility of Tessier's suicide, since neither respondeat superior nor vicarious
liability exists under 8 1983. .. . Accordingly, ‘our first inquiry ... is the question
whether thereis adirect causal link between a municipal policy or custom and the
alleged constitutional deprivation.’ ... After thorough review of theentirerecordin
this case, we conclude that there is not. Cook in essence offers two municipal
policies or customs that she believes establish such a link: first, the County's
allegedly deficient procedures for processing and responding to inmate medical
requests; and second, the County's failure to adequately train MCDC employeesin
suicide prevention. However, we need look no further than Cook's failure to
establish that the County should have foreseen Tessier's suicide to conclude that any
deficiencies that may exist in MCDC polices do not rise to the level of deliberate
indifference. Foreseeability, for the purpose of establishing deliberate indifference,
requiresthat the defendant have had ‘ subjectiveknowledgeof arisk of seriousharm,’
meaning, in a prison suicide case, knowledge of ‘a strong likelihood rather than a
mere possibility that the self-infliction of harm will occur.’” . . Moreover, because
respondeat superior liability doesnot attach under 8 1983, the defendant himself--in
this case, the Sheriff (as representative of the County)--must have had this
knowledge. Therecord in thiscaseisdevoid of any evidencethat the Sheriff had any
such knowledge. As we have explained previoudly, ‘[n]o matter how defendants
actionsmight be viewed, thelaw of thiscircuit makes clear that they cannot beliable
under 8 1983 for the suicide of a prisoner who never had threatened or attempted
suicide and who had never been considered asuiciderisk.”. . Cook has presented no
evidencethat Tessier had previously attempted suicide or had ever been considered
a suicide risk. . . . Cook argues that the MCDC's allegedly defective procedures
amount to ‘deliberate indifference toward a class of suicidal detainees to which
Tessier belongs, and that the deliberate indifference toward that class caused
constitutional harm to Tessier individually.. . However, as we have explained
previously, under our precedent, the defendant must have had * notice of the suicidal
tendency of the individual whoserights are at issuein order to be held liable for the
suicideof thatindividual.” . . Deliberateindifference, inthejail suicidecontext, isnot
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a guestion of the defendant's indifference to suicidal inmates or suicide indicators
generally, but rather it ‘is a question of whether a defendant was deliberately
indifferent to an individual's mental condition and the likely consequences of that
condition.” . . For this reason, ‘[albsent knowledge of a detaine€'s suicidal
tendencies, [our] caseshaveconsistently held that failureto prevent suicide hasnever
been held to constitutedeliberateindifference.’ . . Thus, evenif Cook had established
the Sheriff's deliberate indifference toward suicidal inmatesin genera--and, on this
record, preciouslittle evidence pointsto such aconclusi on--thiswould not sufficeto
demonstratetheforeseeability of Tessier'ssuicideand to hold the Sheriff liable under
§ 1983. .. Because Cook has failed to demonstrate that Tessier's suicide was
foreseeable to the Sheriff, the sole defendant in this case, ‘there is no legally
sufficient evidentiary basis for areasonable jury to find' deliberate indifference. . .
Accordingly, the district court properly entered judgment as a matter of law for the
Sheriff on Cook's§ 1983 clam.”); Tittlev. Jefferson County Commission, 10 F.3d
1535, 1539 (11th Cir. 1994) (en banc) ("[I]n this circuit a finding of deliberate
indifference requires that officials have notice of the suicidal tendency of the
individual whose rights are at issue in order to be held liable for the suicide of that
individual.").

But see Cavalieri v. Shepard, 321 F.3d 616, 623, 624 (7th Cir. 2003) (“ Of
course, the law did not require Shepard to sit by the telephone all day,
communicating with the CCCF about transferred prisoners. The question iswhat he
was supposed to do in the face of the knowledge of alife-threatening situation that
he actually had. He made several telephone callsto the CCCF, but he passed by the
opportunity to mention that he had been informed that Steven wasasuiciderisk, and
that thejail itself had recognized thisonly amonth earlier. If Shepard had known that
adetaineehad anillnessthat required life-saving medi cation, hewould al so have had
a duty to inform the CCCF, or any other entity that next held custody over the
detainee. . . . We conclude that the law as it existed at the time of Steven's suicide
attempt provided Shepard with fair noticethat hisconduct was unconstitutional. The
rule that officias, including police officers, will be‘liable under section 1983 for a
pre-trial detainee'ssuicideif they weredeliberately indifferent to asubstantial suicide
risk,” ... wasclearly established prior to 1998. The fact that several state agencies
were working together on his case, and that Steven happened to attempt suicide in
the county'sfacility rather than at the police station, does not change thisanalysis.”);
Tittle, supra, 10 F.3d at 1541 (Kravitch, J., concurring in part and concurring in the
judgment) (" The mgority today announcesaper serule: ‘ Deliberateindifference, in
the context of ajail suicide case, is[solely] aquestion of whether a defendant was
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deliberately indifferent to an individual's mental condition and the likely
consequences of that condition.' [cite omitted] Hence, deliberate indifference to a
dangerous jail condition that invited and facilitated the decedent's suicide cannot
itself form the basis of an Eighth Amendment claim. This holding absolves jail
authorities of responsibility for features of their jails which they know contribute
substantially to detainee suicides.").

See also Bowens v. City of Atmore, 171 F. Supp.2d 1244, 1253, 1254 (S.D.
Ala 2001) (“Because Farmer requires that the defendant's knowledge of the facts
and appreciation of theresulting risk beactual, Eleventh Circuit casessuggesting that
merely constructive knowledge is sufficient [footnote reference to Popham v. City
of Talladega, 908 F.2d 1561, 1564 (11 th Cir.1990)] are no longer good law. While
the defendant's mere denia of subjective awarenessis not dispositive, the plaintiff
must provide sufficient circumstantial evidence, including the obviousness of the
facts and of the resulting inference of risk, to support a finding of subjective
awareness and appreciation. . . . The only circumstance recognized as providing a
sufficiently strong likelihood of an imminent suicide attempt is a prior attempt or
threat.”), aff'd, 275 F.3d 57 (11th Cir. 2001); Vinson v. Clarke County, 10 F.
Supp.2d 1282, 1301 (S.D. Ala 1998) ("[T]heliability of an Alabama county in this
context can only properly be based on an indifference to the obvious needs of
detaineesin general, or of certain defined classes of detainees. . . . Accordingly, the
court finds that, in jail suicide cases involving conditions of confinement, the
appropriateinquiry iswhether jail conditionsand past eventsmadeit so obviousthat
suicide would result from the county's failure to modify its jail facilities that the
county could be seen asdeliberately indifferent to theinterestsof all detaineesand/or
intoxicated detainees.”).

The issue of municipal liability for a prison suicide has received extensive
consideration by the Third Circuit in Simmons v. City of Philadelphia, 947 F.2d
1042 (3d Cir. 1991). Plaintiff, the mother and administratrix of the estate of the
decedent, brought suit under 8 1983 against the City and the individual officer who
was the "turnkey" on duty when her son hanged himself after being taken into
custody for public intoxication. Municipal liability was predicated upon two
theories: First, "that the City violated Simmons' constitutional right to due process
through a policy or custom of inattention amounting to deliberate indifferenceto the
serious medical needs of intoxicated and potentially suicidal detainees’ and second
"that the City violated Simmons' due processrightsthrough adeliberately indifferent
failure to train its officers to detect and to meet those serious needs.” Id. at 1050.
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Thejury in Simmonsfoundthat theindividual officer, although negligent, did
not violate Simmons constitutional rights, but that the City wasliable under 8 1983.
One of themany issuesraised on appeal waswhether, inlight of City of LosAngeles
v. Heller, 475 U.S. 796 (1986), the City could be held liable under 8 1983 wherethe
individual, low-level officia wasfound not to haveviol ated decedent's constitutional
rights.

In affirming the verdict against the City, Judge Becker engaged in alengthy
anaysis of municipal liability based on a custom, policy, or failure to train,
concluding that to establish municipal liability, principles set forth by the Supreme
Court in its "Pembaur trio" must be satisfied. Plaintiff must both identify a
particular official with policymaking authority in the areaand adduce "scienter-like"
evidence with respect to that policymaker.

Judge Becker drew support for the imposition of a"scienter-like" evidence
requirement not only from the Pembaur trio, but also from Wilson v. Seiter, 111 S.
Ct. 2321 (1991), in which the Supreme Court held that a prisoner challenging
conditions of confinement under the Eighth Amendment must establish "a culpable
state of mind" on the part of particular prison officials. 947 F.2d at 1062-63. Finding
the level of care owed to pretrial detainees to be at least the same as that owed to
convicted prisoners under the Eighth Amendment, Judge Becker determined that
Wilson supported hisconclusionthat plaintiff wasrequired to adduce"scienter-like"
evidenceof deliberateindifferenceof identified policymakers. 947 F.2d at 1064 n.20.

Judge Becker noted that plaintiff need not name the specific policymaker as
a defendant, nor obtain a verdict against him to prevail against the municipality.
Plaintiff must only present evidence of the policymaker's "knowledge and his
decisionmaking or acquiescence." Id. at 1065 n.21. See also Brown v. City of
Margate, 842 F. Supp. 515, 519 (S.D. Fla. 1993) ("Defendant argues that because a
municipality can only act through natural persons, the City of Margate could not be
found liable unless one or more of the individual named Defendants had also been
found liable. Defendantsdo not cite any authority for thisargument, and it meritsno
more than brief consideration here. . . . The jury may not have been able to decide
which official was ultimately responsible for the City's policies, and therefore
declined to find any particular individual liable. Thisisnot necessarily inconsistent
with afinding that someone or some combination of policymakers had implicitly or
explicitly condoned a policy of tolerance toward the excessive use of force.").
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Judge Becker concluded, 947 F.2d at 1064, that:

Inorder to establishthe City'sliability under her theory that Simmons
rights were violated as a result of a municipal policy or custom of
deliberateindifferenceto the serious medical needsof intoxicated and
potentially suicidal detainees, plaintiff must have shown that the
officias determined by the district court to be the responsible
policymakers were aware of the number of suicides in City lockups
and of the alternatives for preventing them, but either deliberately
chose not to pursuethese aternatives or acquiesced in alongstanding
policy or custom of inaction in this regard. [footnote omitted] As a
predicateto establishing her concomitant theory that the City viol ated
Simmons rightsby meansof adeliberately indifferent failuretotrain,
plaintiff must similarly have shown that such policymakers, likewise
knowing of thenumber of suicidesin City lockups, either deliberately
chose not to provide officers with training in suicide prevention or
acquiesced in a longstanding practice or custom of providing no
training in this area.

Seealso Plaskov. City of Pottsville, 852 F. Supp. 1258, 1266 (E.D. Pa. 1994)
("[T]o find the City of Pottsville liable for the death of detainee, plaintiff must
include in the complaint some alegations indicating that responsible policymakers
either deliberately chose not to pursue a policy of securing the personal effects of
detainees prior to incarceration or acquiesced in along-standing policy or custom of
inaction in light of a prior pattern of similar incidents."); Herman v. Clearfield
County, Pa., 836 F. Supp. 1178, 1188 (W.D. Pa. 1993) ("[A] plaintiff must show that
the decedent'srightswereviolated asaresult of a[n] . . . officia policy or custom not
to train correctional officers, which policy or custom . . . was the product of a
conscious decision not to act on a known risk of prison suicides despite the
availability of alternatives for preventing such suicides."), aff'd, 30 F.3d 1486 (3d
Cir. 1994).

C. Note on “ Shocks the Conscience’
In County of Sacramento v. Lewis, 523 U.S. 833 (1998), the Court granted
certiorari "to resolve aconflict among the Circuits over the standard of cul pability on

the part of alaw enforcement officer for viol ating substantive due processin apursuit
case." Id. at 839. The decedent in Lewis was a sixteen-year-old passenger on a
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motorcycledriven by afriend. A pursuit took placewhen thedriver of themotorcycle
ignored an officer's attempt to stop him for speeding. The chase reached speeds of up
to 100 miles per hour and ended when the motorcycle failed to maneuver a turn,
resulting in both the driver and passenger falling off the cycle. The police officer in
pursuit skidded into Lewis, propelling him 70 feet down theroad. Lewisdied as a
result of hisinjuries.

Because Supreme Court precedent precluded application of the Fourth
Amendment to the facts of the case, see Californiav. Hodari, 499 U. S. 621, 626
(1991) (police pursuit does not amount to "seizure" within meaning of Fourth
Amendment) and Brower v. County of Inyo, 489 U. S. 593, 596-597 (1989) (Fourth
Amendment seizure occurs only when there is a governmental termination of
freedom of movement through means intentionally applied), the Court first had to
resolve whether the plaintiff could state a claim under the substantive due process
clause of the Fourteenth Amendment in the pursuit context, and, if so, whether the
allegations set out by the plaintiff were sufficient to establish such aclaim.

(CompareFisher v. City of Memphis, 234 F.3d 312, 318, 319 (6th Cir. 2001)
(“Here, Becton's car was the intended target of Defendant's intentionally applied
exertion of force. By shooting at thedriver of the moving car, heintended to stop the
car, effectively seizing everyone inside, including the Plaintiff. Thus, because the
Defendant ‘seized’ the Plaintiff by shooting at the car, the district court did not err
in analyzing the Defendant's actions under the Fourth Amendment.”) ).

Justice Souter, writing the maj ority opinion, noted that the Court had recently
expressed its view on the first question and pointed to the following language in
United Statesv. Lanier, 520 U.S. 259, 272 n.7 (1997):

Grahamv. Connor, 490 U.S. 386, 394,109 S.Ct. 1865, 1870-1871,
104 L.Ed.2d 443 (1989), does not hold that all constitutional claims
relating to physically abusive government conduct must arise under
either the Fourth or Eighth Amendments; rather, Graham simply
requires that if a constitutional clam is covered by a specific
constitutional provision, such as the Fourth or Eighth Amendment,
the clam must be analyzed under the standard appropriate to that
specific provision, not under the rubric of substantive due process.
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Thus, given the facts of Lewis and the inapplicability of a more specific
constitutional provision, the plaintiff could assert aclaim under the substantive due
process clause. See also Moran v. Clarke (Moran ), 296 F.3d 638, 646 (8th Cir.
2002) (en banc) (“[W]hen aperson isdamaged by outrageous police misconduct but
the resulting injury does not nestly fit within a specific constitutional remedy, the
injured party may, depending upon the circumstances, pursue a substantive due
process clam under section 1983.”); Pettav. Rivera, 143 F.3d 895, 901 (5th Cir.
1998) ("[W]e conclude, as have al of the courts of appeals that have addressed the
issue, that aplaintiff whose claimisnot susceptibleto proper analysiswith reference
to a specific constitutional right may still state a claim under § 1983 for aviolation
of his or her Fourteenth Amendment substantive due process right, and have the
claim judged by the constitutional standard which governsthat right."); Hemphill v.
Schott, 141 F.3d 412, 418-19 (2d Cir. 1998) ("This court has held that outside the
context of an arrest, a plaintiff may make claims of excessive force under 8§ 1983
under the Due Process Clause of the Fourteenth Amendment. . . . One embodiment
of this still extant claim for relief from excessive force based in Due Processisthe
situation in which a state actor aids and abets a private party in subjecting a citizen
to unwarranted physical harm. . . . Graham's holding that excessiveforce clamsin
the context of an arrest are to be analyzed under the Fourth Amendment's objective
standards does not extend to this unusual situation in which the police officers
allegedly engaged in adeprivation of rights coincident with, but distinct from, their
arrest of the suspect. Not only did the aleged aid necessarily begin before the
Officers and Torrado reached the scene of the arrest, but Torrado, asacivilian, was
not himself arresting Hemphill."); Sanchez v. Figueroa, 996 F. Supp. 143, 147
(D.P.R. 1998) ("Whilesubstantive due process ana ysishasbeen rendered inapposite
to situations to which specific constitutional amendments apply, . . . the factors set
forth by Judge Friendly in Glick remain useful in analyzing claims of excessiveforce
by innocent bystanders who have no Fourth or Eighth Amendment claims.”).

Seealso Cain v. Rock, 67 F. Supp.2d 544, 552-53 (D. Md. 1999) (“Whether
a random act of violence by a prison guard constitutes ‘cruel and unusua
punishment’ for Eighth Amendment purposesisaquestion of first impressioninthe
Fourth Circuit. . . . This Court agrees with the reasoning of the Second and Fifth
Circuits. The assault at issue in the present case plainly falls outside of ‘cruel and
unusua punishment’ jurisprudence. Rock's aleged sexual acts were in direct
violation of prison regulations, neither authorized nor condoned by prison officias,
and completely removed from the purposes of the correctional facility. These acts,
though regrettable, were random, and the Court holds that a random sexual assault
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by a prison guard--while cruel and not ordinary-- does not qualify as ‘ punishment’
for Eighth Amendment purposes. Accordingly, the Court reects Cain's Eighth
Amendment claim. Prisonerswho arethe subject of unauthorized assaults, however,
may still have aclaim under the Fourteenth Amendment's Due Process Clause. . . .
In the present case, the Court finds that Cain's allegations and evidence, if true, set
forth a scenario that could shock the judicial conscience. Given the ‘power
arrangements’ in the prison environment, . . . and the custodial role of correctiona
officers, asexual assault by aguard isashocking abuse of power, particularly where
the inmate is mentally or physically incapacitated.”).

See also Simi I nvestment Company, Inc. v. Harris County, 236 F.3d 240,
248, 249 (5th Cir. 2000) (“John Corp. found that under Albright /Graham, a more
explicit provision does not necessarily preempt due process protections, and that
substantive due process claims can survive a related takings argument . . . . Our
limited holding in John Corp. issimilarly limited here; wefind only that when astate
interferes with property interests, a substantive due process clam may survive a
takings analysis and, therefore, provide jurisdiction for afederal court.”).

The Court expressly rglected as "unsound,” 523 U.S. at 843, the contrary
position taken by the Seventh Circuit in Mays v. City of East St. Louis, 123 F.3d
999, 1002 (7th Cir. 1997) (where passengers in suspect's car sued for injuries
sustained in context of high-speed pursuit, court held that "[c]aution in the creation
of new rights leads us to conclude that the sort of claim plaintiffs make is not a
proper invocation of substantivedueprocess. . . .[O]ncethe substantivecriteriaof the
fourth amendment have been applied, there is neither need nor justification for
another substantive inquiry--one based not on constitutional text but on an inference
from structure.").

The more difficult question was the standard of culpability plaintiff would
have to demonstrate to make out a substantive due process claim in the pursuit
context. In Lewis, the Ninth Circuit had held that "deliberateindifference or reckless
disregard" was the appropriate standard for a substantive due process claim arising
from a high-speed pursuit. Lewis v. Sacramento County, 98 F.3d 434, 441 (Sth
Cir.1996). The Ninth Circuit's holding wasin direct conflict with decisions of other
Circuits requiring conduct that "shocks the conscience” in high-speed pursuit cases.
See, eg., Evansv. Avery, 100 F.3d 1033, 1038 (1st Cir. 1996) (holding that "police
officers deliberateindifferenceto avictim'srights, standing alone, is not asufficient
predicate for asubstantive due process claim in apolice pursuit case. Rather, in such
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a case, the plaintiff must also show that the officers conduct shocks the
conscience."); Williamsv. City and County of Denver, 99 F.3d 1009, 1017 (10th
Cir. 1996) (concluding that officer's"decision to speed against ared light through an
intersection on amajor boulevard in Denver without slowing down or activating his
siren in non-emergency circumstances . . . could be viewed as reckless and
conscience-shocking."), vacated and remanded for further proceedings in light of
County of Sacramento v. Lewis and Bd. of County Comm'rs of Bryan County v.
Brown, Williamsv. City and County of Denver, 153 F.3d 730 (10th Cir. 1998) (per
curiam) (en banc); Fagan v. City of Vineland, 22 F.3d 1296, 1303 (3d Cir. 1994) (en
banc) (holding that "the appropriate standard by which to judge the police conduct
[in ahigh speed pursuit casg] is the ‘ shocks the conscience' standard.”).

The Court first observed that "the core of the concept” of due process has
always been the notion of "protection against arbitrary action." 523 U.S. at 845.
What will be considered "fatally arbitrary,” however, will "differ depending on
whether it is legislation or a specific act of a governmental officer that is at issue."
Id. To establish an executive abuse of power that is "fatally arbitrary,” the plaintiff
will have to demonstrate conduct that "shocks the conscience.” The Court
acknowl edged that "the measure of what i s conscience-shocking isno calibrated yard
stick,” and "that the constitutional concept of conscience-shocking duplicates no
traditional category of common-law fault." Id. a 848. Most likely to reach the
conscience-shocking level would be "conduct intended to injure in some way
unjustifiable by any government interest.” 1d. at 849.

Approving of the deliberate indifference standard applied to substantive due
processclaimsof pretrial detaineescomplaining of inadequate attention to health and
safety needs, the Court di stingui shed high-speed pursuitsby law enforcement officers
as presenting "markedly different circumstances." Id. at 851. The Court noted
substantial authority for different standards of cul pability being applied to the same
constitutional provision. Thus, in the Eighth Amendment prison context, while
deliberate indifference to medical needs may establish constitutional liability, the
Court has required prisoners asserting excessive force clams in the context of a
prison riot to show that the force was used "maliciously and sadistically for the very
purpose of causing harm."” Whitley v. Albers, 475 U.S. 312, 320-21 (1986). The
Court anal ogized police officers engaged in sudden police chasesto prison officials
facing ariot and concluded:
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Just as a purpose to cause harm is needed for Eighth Amendment
liability in ariot case, so it ought to be needed for Due Process
liability in a pursuit case. Accordingly, we hold that high-speed
chases with no intent to harm suspects physically or to worsen their
legal plight do not give rise to liability under the Fourteenth
Amendment, redressible by an action under § 1983.

523 U.S. at 854. With no suggestion of improper or malicious motive on the part of
the officer in Lewis, the alleged conduct could not be found " conscience-shocking."
Thus, the Court reversed the judgment of the Court of Appeals.

Whilesix of the Justices concurred in the judgment and opinion of the Court,
Justices Stevens, Scaliaand Thomas concurred only in thejudgment. Justice Stevens
would have reinstated the judgment of district court which had disposed of the case
on qualified immunity grounds on the basis that the law was not clearly established
at the time. He would have | eft resolution of the difficult constitutional question for
a case against a municipality. 523 U.S. at 859 (Stevens, J., concurring in the
judgment).

Justice Scalia, joined by Justice Thomas, suggested that the appropriate test
for a substantive due process claim was "whether our Nation has traditionally
protected the right respondents assert" rather than "whether the police conduct here
at issue shocks my unelected conscience.” Id. at 862 (Scalia, J., joined by Thomas,
J., concurring in the judgment). Justice Scalia "would reverse the judgment of the
Ninth Circuit, not on the ground that petitioners have failed to shock my still, soft
voicewithin, but onthe ground that respondents offer no textual or historical support
for their alleged due process right.” Id. at 865.

See also Slusarchuk v. Hoff, 346 F.3d 1178, 1183 (8th Cir. 2003)
(“Appelleesarguethat officers Hoff and Faust evidenced the requisite intent to harm
in pursuing Howard because they did not have probable cause to stop him and
therefore the pursuit was unrelated to a legitimate object of arrest. This contention
is without merit. When Howard refused to stop after the officers activated their
emergency lights, they had probable cause to arrest him for committing afelony in
their presence, regardless of their initiad reasons for the attempted stop. . . .
Alternatively, appellees arguethat the officers are not entitled to qualified immunity
because they intended ‘to worsen [Howard's] legal plight.” ... We declineto read
the term expansively, as appellees urge, because every police pursuit isintended to
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‘worsen [the] legal plight’ of the suspect by arresting him. Thus, a broad reading
would eviscerate the intent-to-harm standard that the Court adopted, at |east in part,
to sharply limit substantive due process liability. Rather, we construe the term as
applying only to a narrow category of pursuits that reflect a conscience-shocking
motive beyond therea m of legitimate government action but do not involveanintent
toinflict physical harm. The pursuit in this case reflects no such motive.”); Helseth
v. Burch, 258 F.3d 867, 871 (8th Cir. 2001) (en banc) (“Since Lewis, all other
circuits that have examined the issue have applied the intent-to-harm standard in
high-speed police pursuits cases, without regard to . . .the length of the pursuit, the
officer's training and experience, the severity of the suspect's misconduct, or the
perceived danger to the public in continuing the pursuit.[citing cases| We now join
those circuits and. . .hold that the intent-to-harm standard of Lewis appliesto all §
1983 substantive due process claims based upon the conduct of public officials
engaged in a high-speed automobile chase aimed at apprehending a suspected
offender.”).

Lewis has been applied in other Fourteenth Amendment contexts where
officers are confronted with sudden, tense, rapidly developing or emergency-type
situations. See, e.g., Perez v. Unified Government of Wyandotte County/Kansas
City, Kansas, No. 04-3397, 2005 WL 3529298, at *4, *5 (10th Cir. Dec. 27, 2005)
(“Wehavenot had occasion to apply Lewisto asituation whereafirefighter or police
officer isinvolved in an automobile accident whil e responding to an emergency call.
.. However, it is clear from Lewis that the intent to harm standard applies in this
case. A firefighter responding to ahouse fire has no timeto pause. He has no time
toengageincam, reflective deliberation in deciding how to respond to an emergency
call. Doing so would risk lives. This case presents a paradigmatic example of a
decision that must be made in haste and under pressure. Two other circuits and one
state supreme court have addressed cases nearly identical to thisoneand haveapplied
Lewis'sintent to harm standard aswell. [citing Carter v. Smpson, 328 F.3d 948,
949 (7th Cir.2003) ; Terrell v. Larson, 396 F.3d 975, 978 (8th Cir.2005) (en banc);
Norton v. Hall, 834 A.3d 928 (Me.2003)]. . . . In holding that there was a question
of material fact asto whether the deliberate indifference standard should apply the
district court committed a mistake of law. . . Under Lewis, the court should have
applied theintent to harm standard. We may have remanded the case to the district
court for application of the proper standard, but Becerra conceded at oral argument
that there were no alegations and no facts in this case that supported a claim that
Mots had an intent to harm. Becausethereisno such alegation inthe complaint, we
need not reach the question of what showing is necessary to evince an intent to harm.
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Wesimply hold that abystander hit by an emergency response vehiclein the process
of responding to an emergency call cannot sustain a claim under the substantive due
process clause without alleging an intent to harm. As such, Mots should be granted
quaified immunity.”); Terrell v. Larson, 396 F.3d 975, 978-81 & n.2 (8th Cir.
2005) (en banc) (“In determining the requisite level of culpability in this case, we
regject the panel majority's conclusion that the controlling force of Lewisislimited to
high-speed policedriving aimed at apprehending asuspected offender. The Supreme
Court's analysis of the culpability issue in Lewis was framed in far broader terms. .
. [W]e hold that the intent-to-harm standard of Lewis appliesto an officer'sdecision
to engagein high-speed driving in response to other types of emergencies, and to the
manner in which the police car is then driven in proceeding to the scene of the
emergency. . . . Because substantive due process liability is grounded on a
government official's subjective intent, and because the intent-to-harm standard
applies ‘when unforeseen circumstances demand an officer's instant judgment’ and
‘decisions have to be made in haste, under pressure, and frequently without the
luxury of asecond chance,’ Lewis, 523 U.S. at 853, we conclude that thisissueturns
on whether the deputies subjectively believed that they were responding to an
emergency. . . .We need not consider whether a different rule should apply if an
officid's claim of perceived emergency is so preposterous as to reflect bad faith.
Here, it isundisputed that, prior to the accident, Larson and Longen only heard the
initial dispatch that a young mother had locked herself in a bedroom and was
threatening to harm her three-year-old child. From the perspective of apolice officer
deciding whether to respond, the dispatch without question described an emergency,
that is, asituation needing the presence of law enforcement officersasrapidly asthey
could arrive, even if that entailed the risks inherent in high-speed driving. . . . On
appedl, plaintiffsargue, asthey did in thedistrict court, that ajury could find that the
situation was not reasonably regarded as an emergency by Larson and Longen
becausethey ‘ volunteered’ to provide back-up and then persisted in responding after
being advised they were ‘covered’ and could ‘cancel.” But whether Larson and
Longen could reasonably have decided that they were not needed as additional back-
upisirrelevant. Under Lewis, the intent-to-harm cul pability standard appliesif they
believed they were responding to an emergency call. . . . Alternatively, we conclude
that Deputies Larson and Longen are entitled to summary judgment even under the
deliberateindifferencestandard of fault adopted by the panel majority and thedistrict
court. To prevail on their substantive due process claim, plaintiffs must prove, not
only that the deputies behavior reflected deliberate indifference, but also that it was
‘S0 egregious, so outrageous, that it may fairly be said to shock the contemporary
conscience.’ . . Not al deliberately indifferent conduct is conscience shocking in the
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constitutional sense of theterm.”); Dillon v. Brown County, 380 F.3d 360, 364,
365 (8th Cir. 2004) (“In practice, therefore, the ‘intent to harm’ standard hasnot been
confined to high-speed police chases aimed at apprehending a suspect. . . It is
undisputed that the officersin this case were confronted with a rapidly developing
situation that arose quickly after their arrival on the property of the manufacturing
plant. Whether or not they technically were in ‘pursuit’ of Dillon for purposes of
Nebraska law, or whether they intended to make a formal arrest, there is no doubt
that the officers were seeking to make investigative contact with Dillon concerning
the alleged shoplifting and stolen license plates, and in response to the complaints
from Dillon'smother. All agree that when Dillon appeared on the ATV from behind
a building, the officers were afforded no more than ten seconds to react to the
approaching vehicle. That the officers may have been driving at * medium-speed’
rather than ‘high-speed’ is not a constitutionally significant distinction. We believe
the scenario plainly qualifies as a ‘rapidly evolving, fluid, and dangerous situation|
], rather than one which allows for ‘calm and reflective deliberation,’ . . . and that
the plaintiff must show an intent to harm in order to establish a violation of
substantive due process.”); Rivasv. City of Passaic, 365 F.3d 181, 195, 196 (3d Cir.
2004) (*Becauseconduct that ‘ shocksthe conscience’ under oneset of circumstances
may not have the same effect under adifferent set of circumstances, the standard of
culpability for a substantive due process violation can vary depending on the
situation. . . . We[have] held that the* shock-the-conscience’ standard ‘ applied to the
actions of emergency medical personnel-who likewise havelittletimefor reflection,
typically making decisions in haste and under pressure.’. . Thus, the Rivas family
can only meet the second element of the Kneipp test by presenting evidence that
Garcia'sand Rodriguez's conduct shocksthe conscience by consciously disregarding
a substantial risk that Mr. Rivas would be seriously harmed by their actions.”);
Bublitzv. Cottey, 327 F.3d 485, 490, 491 (7th Cir. 2003) (In this case, much of the
argument goes to whether the shocks-the-conscience or the deliberate-indifference
standard is the appropriate benchmark by which to determine if the defendant
officers conduct violates the Fourteenth Amendment. Mr. Bublitz attempts to
distinguish Lewis by noting that Officer Durant had at least three to five minutesin
which he had to decide whether to deploy the spikes, giving him adequate time to
deliberate. Theofficerscounter that the circumstances of ahigh-speed policepursuit-
- which entail constantly changing conditions--do not lend themselvesto careful and
considered deliberation. But we need not choose between thetwo formul ations of the
constitutional standard (evenassumingthey present differentinquiries), aswebelieve
that Mr. Bublitz has not presented facts which rise to either level. At most, Mr.
Bublitz has described a scenario in which Durant may have been negligent in
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deciding to deploy his Stinger Spike System, but mere negligence is insufficient to
giveriseto aconstitutional violation under the Fourteenth Amendment.”); Brown
v. Commonwealth of Pennsylvania Dept. of Health Emergency Medical Services
Training Institute, 318 F.3d 473, 480, 481(3d Cir. 2003) (“We derive from these
cases the principle that the ‘shocks the conscience’ standard should apply in all
substantive due process casesif the state actor had to act with urgency. Thishasbeen
thelaw for police pursuit cases, see, e.g., Fagan 11, and, socia workerswhenthey are
acting with urgency to protect a child, see, e.g., Miller; Croft v. Westmoreland
County Children & Youth Services, 103 F.3d 1123 (3d Cir.1997). We now hold that
the same 'conscience shocking' standard appliesto the actions of emergency medical
personnel-who likewise havelittletimefor reflection, typically making decisionsin
haste and under pressure. . . . Although Stewart and Caffey may have ultimately
failed to rescue Shacquiel successfully from a pre-existing danger, we have aready
said that they had no constitutional obligation to do so. We cannot say that their
actions in attempting afailed rescue shocks the conscience. Thus, Appellants have
not demonstrated aviabl e state-created danger claim.”); Darrah v. City of Oak Park,
255 F.3d 301, 306, 307 (6th Cir. 2001) (“[T]he Supreme Court has held that
different conscience-shocking standards should be applied depending on the
circumstances in which the governmental action occurred. . . . Officer Bragg, when
grabbed from behind in aloud and unruly crowd of people, did not have time to
deliberate the best possible course of action. Just the oppositeisthecase. . . . Given
thefacts of this case, the plaintiff simply cannot show that any reasonablejury could
find that Officer Bragg's conduct was malicious, sadistic, and imposed not to restore
order, but only to cause harm.”); Neal v. St. Louis County Board of Police
Commissioners, 217 F.3d 955, 958, 959 (8th Cir. 2000) (“[I]n rapidly evolving,
fluid, and dangerous situations which preclude the luxury of calm and reflective
deliberation, astate actor'saction will shock the conscienceonly if the actor intended
to cause harm. . . . Plaintiffs attempt to redirect this Court's focus to the hour and a
half before the shootout to show that Officer Peterson had time to deliberate
departmental policies and practices designed to protect officers involved in
undercover operations. . . . Given the facts of this case, we believe that it is
inappropriate to look outside the time period immediately preceding Peterson's
decisiontofirehisgunto determinewhether Peterson's conduct wastruly conscience
shocking.”); Claybrook v. Birchwell, 199 F.3d 350, 360 (6th Cir. 2000) (“[E]venif,
asthe plaintiffs have argued, the actions of the three defendant patrolmen violated
departmental policy or were otherwise negligent, no rational fact finder could
conclude, even after considering the evidenceinthelight most favorableto Quintana,
that those peace enforcement operatives acted with conscience-shocking malice or
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sadism towards the unintended shooting victim.”); Moreland v. Las Vegas
Metropolitan Police Department, 159 F.3d 365, 372-73 (9th Cir. 1998) ("The
guestion we face today is whether [the Lewis|] newly minted explanation of the
‘shocks the conscience' standard also controls in cases where it is alleged that an
officer inadvertently harmed abystander whileresponding to asituation inwhich the
officer wasrequired to act quickly to prevent an individual from threatening thelives
of others. We conclude that it does. While the Supreme Court limited its holding in
Lewis to the facts of that case (i.e., to high-speed police chases), there is no
principled way to distinguish such circumstances from this case. Reasoning by
analogy from its previous recognition that different types of conduct implicate
different culpability standards under the Eighth Amendment, the Court extensively
discussed the question of what states of mind trigger the ‘ shocks the conscience
standard that governs substantive due process claims arising from executive action.
... Expressly declining to draw a bright line rule, the Court described the critical
consideration as whether the circumstances are such that ‘actua deliberation is
practical.'. . . [E]ach of the circuits that hasinterpreted and applied this aspect of the
Lewis decison has recognized that the critica question in determining the
appropriate standard of culpability is whether the circumstances alowed the state
actors time to fully consider the potential consequences of their conduct. . . .
Appellantsdo not contend Burnsintended to harm Douglas, physically or otherwise.
Nor do Appellants dispute that Burns was entitled to use deadly force to halt the
gunfight occurring in the Chances Arr parking lot. Instead, Appellants simply
contend that the officers shot a bystander, and that this creates atriable issue as to
whether the officersacted recklessly or with gross negligence. Evenif al thisistrue,
Appellants have failed to state a viabl e substantive due process claim because these
matters are not material to the controlling question of whether Burns acted with a
purpose to harm Douglas that was unrelated to his attempt to stop the male in the
parking lot from endangering others."); Schaefer v. Goch, 153 F.3d 793, 798 (7th
Cir. 1998) ("In our case. . . the officerswho fired their weapons did intend to harm
the suspect, John Nieslowski, but it is not John on whose behalf this suit was
brought. . . . Nobody has suggested that the officers intended to harm Kathy
Nieslowski, and so the straightforward application of the Lewis anaysis yields a
verdictinfavor of defendants. Ontheother hand, firing agun when aninnocent party
who hasjust attempted to surrender is standing, by most accounts, only inches from
the intended target seems even more dangerous a course than pursuing a suspect at
high speeds through city or suburban streets. Under the analysisemployed in Lewis,
however, theofficers decisiontofiredoesnot ‘ inch close enough to harmful purpose
to shock the conscience, even assuming that John never swung his weapon in the

-85-



direction of the officers. . . . The situation was fluid, uncertain, and above all
dangerous, and theofficers decisionto shoot, regrettabl ethoughitsresultsturned out
to be, does not shock the conscience.”); Medeirosv. O'Connell, 150 F.3d 164, 170
(2d Cir. 1998) (Lewis "shocks the conscience" standard not satisfied where bullet
intended for suspect deflected and hit hostage); Radecki v. Barela, 146 F.3d 1227,
1231-32 (10th Cir. 1998) ("[l]n assessing the constitutionality of law enforcement
actions, we now distinguish between emergency action and actions taken after
opportunity for reflection. Appropriately, we are required to give great deference to
the decisionsthat necessarily occur in emergency situations. . . . Henceforth, welook
to the nature of the official conduct on the spectrum of culpability that has tort
liability at oneend. Onthe opposite, far side of that spectrum isconduct in which the
government official intended to cause harm and in which the state lacks any
justifiable interest. In emergency situations, only conduct that reaches that far point
will shock the conscience and result in constitutional liability. Where the state actor
hasthe luxury to truly deliberate about the decisions he or she is making, something
less than unjustifiableintent to harm, such as cal culated indifference, may sufficeto
shock the conscience."); Logan v. City of Pullman, 392 F.Supp.2d 1246, 1264, 1265
(E.D. Wash. 2005) (“Here, the Defendant Officers certainly weren't facing the
‘extremeemergency of publicgunfire’ liketheofficersfacedinMoreland. Therefore,
arguably, the Defendant Officers had time to deliberate about how they were going
to break up the fight before opening the door and spraying O.C. However, in Lewis,
the Supreme Court held that actual deliberationwasnot practical wherethe defendant
officer, drivingapatrol car, wassimply pursuingamotorcyclist in ahigh-speed chase
whose only offense was speeding. Further, the concerns of the Defendant Officers at
the time of the incident were similar to those concerns of officers involved in
dispersingaprisonriot. Therefore, since‘ deliberateindifference’ wasinsufficient to
show officer liability in both a prison riot and a high-speed chase of a motorcyclist
who was speeding, the Court concludes that it is also insufficient to show officer
liability in asituation such asthat confronted by the Defendant Officersin this case.
Consequently, the Court concludes that actual ‘ purpose to cause harm’ unrelated to
any legitimate use of O.C. must be shown to satisfy the ‘shocks the conscience’
standard necessary for adue process violation in this case. The Defendant Officers
use of O.C. inside the Top of China Restaurant and the fact that it dispersed
throughout the building and affected the individuals inside does not meet the
‘purposeto causeharm’ standard. . . However, Plaintiffshave produced evidencethat
if proven, is adequate to meet this standard. Specifically, Plaintiffs alege the
Defendant Officersrefused to provide assistanceto theinjured Plaintiffs, refused to
allow the Plaintiffsto assist one another, and tried to keep the Plaintiffsfrom exiting
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the building after O.C. was sprayed. . . If proven, these facts evidence a purpose to
cause harm against all of the Plaintiffs unrel ated to any legitimate use of force by the
Defendant Officers, thereby satisfying the‘ shocksthe conscience’ standard necessary
for asubstantive due processviolationinthiscase.”); Whitev. City of Philadelphia,
118 F. Supp.2d 564, 570, 572 (E.D. Pa. 2000) (“ The Officersin this case were. . .
facing conflicting responsibilities: on the one hand, according to the complaint, the
Officers were being pressured by neighbors to break the door down; on the other
hand, the Officers reluctance to invade a seemingly peaceful residence pulled in the
other direction. Under these circumstances, the Court concludes as a matter of law
that the Officers behavior was not conscience-shocking. . . . In response to the 911
call placed by Nadine White's neighbors, the Officers knocked on Nadine White's
door several times. . .Upon hearing no response, the Officers refused the neighbors
request to break down the door and left the scene. . . .The Officers did nothing to
place Nadine White in jeopardy-- they only failed to protect Nadine White from
private violence. Such inaction does not create liability.”); Lizardo v. Denny’'sInc.,
No. 97-CV-1234 FISGKD, 2000 WL 976808, at *12 (N.D.N.Y . July 13, 2000) (not
reported)(“At the time of the brawl, the parking lot was a volatile, violent
environment. In that environment, Adams and Paninski were forced to decide
whether it was best to call 911 and wait for back-up, and therefore expose the
combatantsto harm at the hands of other combatants, or to intervenein the numerous
atercations, and therefore risk harm to themselves and others should they lose
possession of their firearms. In making that decision, Adams and Paninski were not
afforded an opportunity to deliberate; rather, they were required to make a
split-second decision under high pressure. In light of those circumstances, the
Asian-American Plaintiffsmust demonstratethat Adams and Paninski'sactionswere
motivated by anintent to harm.”); Gillyardv. Stylios, No. Civ.A. 97-6555, 1998 WL
966010, at *4, *5 (E.D. Pa. Dec. 23, 1998)(not reported)(“ Every court addressing
police conduct since Lewis has found its reasoning extends beyond high-speed
pursuit of suspected criminals. [citing cases]. . .. Plaintiff claims that the conduct
of police officersresponding to afellow officer'sradio call and killing two innocent
bystandersdiffersfrom officerskilling asuspect in ahigh-speed pursuit asin Lewis.
Officers Styliosand Fussell wereassisting afellow officer they erroneously believed
to bein peril; the officerswere on-duty and responding to apoliceradio request. The
fact that they were not pursuing a suspect does not foreclose the application of
Lewis.”); Whitev. Williams, No. 94 C 3836, 1998 WL 729643, *5 (N.D. III. Oct. 16,
1998) (not reported) ("There are two substantive due process standards that have
been applied to the conduct of law enforcement officers. Thefirst isthe deliberate
indifference standard, which is generally applied to prison officials who * subject an
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inmate under their authority to dangers that [the officials] might have prevented.'. .
. The second is the ‘ shocks the conscience' standard, which is applied to situations
like high-speed car chasesin which actual deliberation isimpractical. . . Though the
situation in this case does not fall neatly into either category, it seems closer to the
high-speed chase setting than to the prison setting. It is undisputed that Williams
believed it was appropriate to arrest White, that Williams was attempting to do so
when he leaned into White's car with his gun drawn, that White attempted to get
away from Williams, rather than surrendering to him, and that Williams gun
accidentally fired in the process. . . It is aso undisputed that all of these events
‘happened really quickly.. . Given the pace of these events and the unpredictability
of White'sreaction, Williamshad little opportunity for deliberation before heleaned
into White's car. As aresult, we hold that the ‘ shocks the conscience' standard is
more appropriate for this case than the deliberate indifference standard. . . . Because
Williams did not intend to harm White, Williams behavior does not shock the
conscience."); Smith v. City of Plantation, 19 F. Supp.2d 1323, 1330 (S.D. Fla
1998) (Applying Lewis to find no substantive due process violation arising from
hostage situation, where officer "was confronted by an emergency situation that he
did not precipitate.”), aff'd, 198 F.3d 262 (11th Cir. 1999); Jarrett v. Schubert, No.
97-2628-GTV, 1998 WL 471992, *5(D. Kan. July 31, 1998) (not reported) ("Tohelp
sort through the quagmire, the Supreme Court has adopted a fluctuating standard of
review. In emergency situations, a government official will be liable only if he
intended toinflict harm on the plaintiff and the government hasno justifiableinterest
in his particular conduct. . . If, on the other hand, the government official has the
luxury of deliberating about the decision he is making, ‘something less than
unjustifiableintent to harm, such as cal culated indifference, may sufficeto shock the
conscience.").

See also Marino v. Mayger, 118 Fed. Appx. 393, 402, 403, 2004 WL
2801795, at *8 (10th Cir. Dec. 7, 2004) (“[E]ven if sufficient affirmative conduct
had been alleged, the ultimate measure of whether conduct by state actors violates
due process is whether *the challenged government action “ shocks the conscience”
of federal judges.” .. We consider the following three factors in making such a
determination: ‘(1) the need for restraint in defining the scope of substantive due
process claims; (2) the concern that 8 1983 not replace state tort law; and (3) the
need for deference to local policymaking bodies in making decisions impacting
public safety.’. . ‘ Thesefactors counsel that application of danger creation asabasis
for 8 1983 claimsisreserved for exceptional circumstances.’. . Lastly, ‘[w]e have
noted that ordinary negligence does not shock the conscience, and that even
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permitting unreasonabl e risks to continue is not necessarily conscience shocking.]
Rather, aplaintiff must demonstrate a degree of outrageousness and a magnitude of
potential or actual harm that istruly conscience shocking.’. . Whilewe agreethat the
sheriff defendants' alleged conduct in this case, if accurately portrayed, was
inconsi stent with what we expect from public officials, we cannot concludethat their
actions were so egregious or fraught with unreasonable risk as to ‘shock the
conscience.” To the extent that Hill, Waterman, and Hiler permitted a potentially
volatile situation to persist, we do not believe their cumulative inaction rises above
the level of negligence. Nor do we believe that the sheriff defendants created the
danger that Michael Marino would be assaulted by Francis Hiemer with a shovel on
that particular day. Therefore, because the Marinos have failed to allege affirmative
conduct that shocks the conscience, we conclude that the district court properly
dismissed the Marinos substantive due processclaim.”); Coynev. Cronin, 386 F.3d
280, 288, 289 (1st Cir. 2004) (“The conscience-shocking standard is not amonolith;
its rigorousness varies from context to context. . . In situations where a substantive
due process claim might lie but where government officials must act in haste, under
pressure, and without an opportunity for reflection, even applications of deadly force
by those officias cannot be conscience-shocking unless undertaken maliciously and
sadistically for the very purpose of causing harm. . .By contrast, in situations where
a substantive due process claim might lie and where actual deliberation on the part
of agovernmental defendant is practica, the defendant may be held to have engaged
in conscience-shocking activity even without actual malice (to take one familiar
example, if a government official assumes custody of a person and then displays
deliberate indifference to his ward's basic human needs). . . The spectrum iswide
because substantive due process violations tend to come in various shapes and sizes
and inamultitude of configurations. We need not probe too deeply where along this
spectrum of levels of fault Coyne's claim against Cronin may lie because the
complaint does not fairly allege deliberate indifference, let alone any more serious
level of scienter. . . . If matters were at al different or there were any concrete
suggestion as to what might plausibly be developed against Cronin that would
suggest conscience-shocking behavior, we would be sympathetic to discovery. But
everything we know from the complaint and Coyne's own allegations show that this
is basically a negligence case to which the government must respond but for which
Cronin may not be sued under the Due Process Clause.”); Upsher v. Grosse Pointe
Public School Systerm, 285 F.3d 448, 453, 454 (6th Cir. 2002) (“ This court made
clearin Lewellen . . .that in anon-custodial setting, in order to establish liability for
violations of substantive due process under § 1983, a plaintiff must prove that the
governmental actor either intentionally injured the plaintiff or acted arbitrarily inthe
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constitutional sense. . . The Lewellen court expressed doubt as to whether, in a
non-custodial case, ‘deliberate indifference’ could give rise to a violation of
substantive due process. . . . Similarly, here, we cannot find, nor was our attention
invited to, any evidencein the record which suggeststhat any of the defendants made
adeliberate decision to inflict pain or bodily injury on any of the plaintiffs. Neither
isthere proof that the defendants engaged in arbitrary conduct intentionally designed
to punish the plaintiffs--conduct which we have recognized may result in the
deprivation of a constitutionally protected interest. . .. Without more, we conclude
that the plaintiffs evidence establishes, at best, acase soundingin negligence and not
aconstitutional tort under 8 1983.”); Cummingsv. Mclntire, 271 F.3d 341, 345,
346 (1st Cir. 2001) (“ Thisis a case whose factua context falls within the middle
ground, neither so tense and rapidly evolving as a high-speed police pursuit nor so
unhurried and predictable as the ordinary custodia situation. Some courts approach
such cases by assessing the facts pursuant to atest formulated by Judge Friendly in
Johnson, 481 F.2d at 1033, with which we substantially agree:  In determining
whether the constitutional line has been crossed, a court must |ook to such factors as
the need for the application of force, the relationship between the need and the
amount of force that was used, the extent of injury inflicted, and whether force was
applied in a good faith effort to maintain or restore discipline or maliciously and
sadistically for the very purpose of causing harm. . . . While there is no doubt that
Mclntire unnecessarily utilized physical force, we agree with the district court that
the record does not permit a finding that he did so ‘maliciously and sadistically for
the very purpose of causing harm,’ . . . At the time he acted, Mclntire was juggling
drivers and runners in a busy location, swiveling his head to be sure no problems
arose. . . In such circumstances, a hard shove accompanied by abusive language,
whose evident purpose--as even appellant acknowledges--was to get Cummings out
of theway, . .. doesnot in our view constitute the ‘brutal’ and ‘inhumane’ conduct
necessary to establish a due process violation. The Due Process Clause is intended
to prevent government officials ‘from abusing [their] power, or employing it as an
instrument of oppression,” . .. here, the officer's action was reactive rather than
reflective, seemingly inspired by a ‘careless or unwise excess of zed’ in
communicating his displeasure with Cummings interruption, rather than by a
purpose to harm.”); Purvisv. City of Orlando, 273 F.Supp.2d 1321, 1327, 1328
(M.D. Fla. 2003) (“Even though Reeve reacted to a situation that he allegedly
caused, the Court cannot properly analogize Reeve to a prison officia enjoying the
luxuries of unhurried judgments. Logan was not detained in ajail cell. Similarly,
given Reeve's knowledge of Logan's suicida state, the flight risk he posed, and his
alleged willingnessto let him flee, the Court cannot properly analogize Reeve to an
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officer in the midst of a completely unexpected high-speed car chase. The Couirt,
unableto find asituation in existing caselaw analogousto theinstant case, findsthat
Logan'ssituation falls somewhere between these situations. Viewing thefactsinthe
light most favorableto Plaintiff, Reeve alowed Logan to escape. Thisimpliessome
degree of forethought by Reeve. Neverthel ess, Reeve cannot be held accountable for
Logan's actions subsequent to his escape. Reeve had no way of knowing Logan
would jump the fences he jumped, or enter the retention pond where he drowned.
There are no alegations that Reeve herded Logan over the fences and into the pond,
or that he released Logan with the specific intention of causing Logan's death. The
alegations are simply that Reeve pursued Logan to the retention pond and failed to
aid him. The question before the Court is one of Reeve'sintent. . .. Plaintiff makes
no specificfactual allegationsconcerning Reeve'sactionsor intentinallowing Logan
to escape. In the absence of such alegations, the Court cannot assume that Plaintiff
can prove facts that she has not aleged. . .. Consequently, the Court finds that
Plaintiff has not stated a Fourteenth Amendment violation. . . . If Reeve indeed
herded or forced Logan into the pond, it could constitute conscience-shocking
behavior. In the absence of such allegations, however, the Court will not hold that
Reeve's failure to wade into a pond to apprehend a ‘struggling’ escaped prisoner
violates the Constitution.”).

But see Penav. DePrisco, 432 F.3d 98, 113, 114 (2d Cir. 2005) (“The case
before us does not involve a chase of a suspect or a prison riot where we need to
‘capture the importance of [state officials] competing obligations, or convey the
appropriate hesitancy to critique in hindsight decisions necessarily made in haste,
under pressure, and frequently without the luxury of a second chance.’ . . Not
condoning egregious drunk driving ‘does not ordinarily clash with other equally
important governmental responsibilities.”. . The defendants here, on the facts as
alleged, had ample opportunity, not only during the day in question, but also during
the days, weeks and months that preceded it, in which to decide what to do and say
in response to the aleged practice of drinking and driving by off-duty officers. Nor
doesit require asophisticated exercisein judicia notice for usto acknowledge that
the extreme danger of drinking and driving iswidely known. We conclude that the
alleged behavior of the pre-accident individual defendants here, over an extended
period of time and in the face of action that presented obvious risk of severe
consequences and extreme danger, falls within the realm of behavior that ‘can
properly be characterized as ... conscience shocking, in a constitutional sense.’ . . .
Accordingly, we think that the allegations in the complaints before us, even if they
do not accuse the defendants of acting with specific intent or desireto cause physical
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injury, are sufficient to assert that the defendants created a serious danger by acting
with deliberate indifference to it. Whether termed ‘deliberate indifference’ or
‘recklessness,” this mental state is sufficient to establish liability in such cases
‘becauseit requires proof that the defendant focused upontherisk of unconstitutional
conduct and deliberately assumed or acquiesced in suchrisk.’”); Estate of Owensby
v. City of Cincinnati, 414 F.3d 596, 603 (6th Cir. 2005) (“The Cincinnati police
officers argue that this case is more analogous to vehicular chase cases than
traditional prisoner or pretrial detainee cases, essentially because only about six
minutes passed between the time Owensby was taken into custody and the time
medical carewasprovided. Thisargument assumes, however, that actual deliberation
was not possible within those six minutes. That assumption iserroneous. During the
six minutesthat Owensby wasdenied medical careafter being taken into custody, the
officershad timeto do such things as greet each other, preparefor the arrival of their
superiors, pick up dropped items and straighten their uniforms; some officers even
had time to observe and discuss the apparent severity of Owensby's injuries. Under
these circumstances, thereis no question that the officers had ‘ timeto fully consider
the potential consequences of their conduct.”. . Accordingly, the district court
properly applied thetraditional deliberateindifferencestandard.”); Terrell v. Larson,
396 F.3d 975, 981, 984 (8th Cir. 2005) (en banc) (Lay, J., joined by Heaney, J., and
Bye, J., dissenting) (“Today's decision has the effect of giving police officers un
qualifiedimmunity whenthey demonstrate deliberateindifferenceto the safety of the
generad public. A policeofficer may now kill innocent bystandersthrough criminally
reckless driving that blatantly violates state law, police department regulations,
accepted professional standards of police conduct, and the community's traditional
ideas of fair play and decency so long as the officer subjectively, though
unreasonably, believed an emergency existed. The mgjority's holding extends Lewis
's high-speed pursuit rule from its intended purpose of protecting officers forced to
make split-second decisionsin thefield to aper serulethat now shieldsofficerseven
after they have had an actual opportunity to deliberate at the police station. Believing
that 28 U.S.C. § 1983 gives citizens a remedy for egregious abuses of executive
power that deprive citizens of their constitutiona right to life, we dissent. . . . We
submit there are significant distinctions between this high-speed response case and
suspect pursuit cases such as Lewis and Helseth. First, while officers pursuing
suspected offenders generally find themselves, when acting in their official duties,
in situations which are thrust upon them, see Lewis, 523 U.S. at 853, here Larson
made a conscious, voluntary decision to respond to the domestic disturbance call
even after hewasinformed that other deputieswere responding and he could cancel.
Second, while suspect pursuits require instantaneous decisions and on-the-spot
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reactions, seeid., Larson and Longen were eating dinner and doing paperwork when
they received the call and were afforded the opportunity to deliberate their response
before leaving the police station. Finally, officersinvolved in suspect pursuits may
be required to violate traffic laws or risk losing the suspect. In contrast, Larson and
Longen were not in danger of losing a suspect or of leaving the primary officersin
this case without adequate backup, as they were aware other deputies were on their
way to the scene. In view of these distinctions, we conclude the obvious lack of
exigent circumstances convince us that the intent-to-harm standard is inappropriate
in non-emergency response situations.”); A.M. v. Luzerne County Juvenile
Detention Center, 372 F.3d 572, 579 (3d Cir. 2004) (“Asin a prison setting, we
believe the custodial setting of ajuvenile detention center presents asituation where
‘forethought about [a resident's] welfare is not only feasible but obligatory.’. . We
thereforeconcludethat thiscaseisproperly analyzed using thedeliberateindifference
standard. The circumstances of this case present a situation where the persons
responsible for A.M. during his detention at the Center had time to deliberate
concerning hiswelfare.”); Bukowski v. City of Akron, 326 F.3d 702, 710(6th Cir.
2003) (“After reviewing the Supreme Court's decision in City of Sacramento v.
Lewis,. . .we have come to view the justification for a heightened standard in
noncustodia cases as coming from the fact that the reasoning in noncustodial
situations is often, by necessity, rushed. . . The guiding principle seemsto bethat a
deliberate-indifference standard is appropriate in ‘settings [that] provide the
opportunity for reflection and unhurried judgments,” but that a higher bar may be
necessary when opportunities for reasoned deliberation are not present. .. For the
caseat bar, adeliberate-indifference standardisclearly the appropriate one, giventhe
fact that the defendants not only had time to deliberate on what to do with Bukowski
but actually did deliberate on this point. The plaintiffs here, however, cannot meet
that standard.”); Estate of Smith v. Marasco, 318 F.3d 497, 508, 509 (3d Cir. 2003)
(Smith 1) (“In this case, the officers were confronted with what Fetterolf described
as a ‘barricaded gunman’situation. This case, however, did not involve the
‘hyperpressurized environment’ of an in-progress prison riot or a high-speed chase.
.. Indeed, theofficia incident report showsthat at |east one hour passed between the
time Marasco and Scianna approached Smith's residence and the time Fetterolf
authorized arequest to activate SERT. During that time no shots were fired and the
officers did not see afirearm brandished. Moreover, at least after the police arrived
at the Smith residence, the police had no reason to be concerned about the safety of
third parties. Thus, this case does not involve a‘ hyperpressurized environment’ such
that the Smiths to recover would have to demonstrate that the defendants had an
actua purpose to cause harm. At the same time, however, this case is not one in
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which the police had ‘the luxury of proceeding in a deliberate fashion, as prison
medical officialscan.’ . . Because the urgency and timing involved in thiscase is
more like the situation in Miller, the Smiths here must demonstrate ‘alevel of gross
negligence or arbitrarinessthat indeed “ shocksthe conscience.””. . . Wethink based
on our reading of the precedentsin this elusive area of the law that, except in those
cases involving either true split-second decisions or, on the other end of the
spectrum, those in which officials have the luxury of relaxed deliberation, an
officia's conduct may create state-created danger liability if it exhibits a level of
gross negligence or arbitrariness that shocks the conscience.”); Ewolski v. City of
Brunswick, 287 F.3d 492, 511 & n.5, 513 (6th Cir. 2002) (“Applying this
framework, we agree with the district court that this case ‘fals within the
“middle-range” between custodial settings and high-speed chases,” and likewise
conclude that, on balance, ‘the more appropriate standard of review is “deliberate
indifference.”’ . . . Although the Brunswick police officers conducting the standoff
undoubtedly faced competing obligations and intense pressures in making their
decisions, the facts viewed most favorably to the plaintiffs reveal that this was a
situation where actua deliberation was practical. The police waited five hours to
initiatethefirst ‘ tactical solution,” which strongly suggeststhat split-second decision
making was not required. Many more hours passed before the decision was made to
deploy the armored vehicle. Indeed, in hisdeposition, Chief Beyer indicated that the
decision to initiate a tactical assault was made after consulting two menta health
professionals and requesting input from the officers on the scene. Beyer aso
indicated that hediscussed the prosand consof using tear gas. Clearly, thistestimony
demonstrates not only that deliberation was practical, but that some effort at
deliberation was in fact made. . . . . Nevertheless, even under the more exacting
deliberate indifference standard, we conclude that the Appellant has not shown a
genuineissue of materia fact asto whether the conduct of the policeroseto thelevel
of the conscience shocking under theparticular circumstancespresented. . . . Wenote
that although theissue has never been decided, casesfrom thiscircuit decided before
Lewis have ‘expressed doubt’ as to whether the deliberate indifference standard
should apply in noncustodia settings. . . Such doubt, we believe, has been resolved
by the Court's opinion in Lewis, which made clear that the key variable is whether
actual deliberationispractical, not whether the claimant wasin state custody. Asthe
Court explained, deliberate indifference applies in custodial settings because these
settings provide the opportunity for reflection and unhurried judgments. . . Custodial
settings, however, are not the only situations in which officials may have a
reasonabl e opportunity to deliberate.”); Wilson v. Lawrence County, 260 F.3d 946,
956 & n.9 (8th Cir. 2001) (“ The general test of whether executive action denying a
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liberty interest [footnote omitted] is egregious enough to violate due process is
whether it shocksthe conscience. . . The Supreme Court has taken acontext specific
approach to determining whether intermediate culpable states of mind, such as
recklessness, support a section 1983 claim by shocking the conscience and, thus,
violating due process. . .. InNeal . . ., we stated, based on Lewis, that in situations
where state actors have the opportunity to deliberate various alternatives prior to
sel ecting acourse of conduct, such action violatesdue processif itisdonerecklessly.
.. This statement from Neal certainly appliesto the present claim. . . . In the present
situation, officers conducting the post-arrest investigation certainly had theluxury of
unhurried judgments and repeated reflections, which make a reckless standard
appropriate. . . . It isimportant to recall that this reckless standard normally contains
asubjective component similar to criminal recklessness.”); Youngv. City of Mount
Ranier, 238 F.3d 567, 574-77 (4th Cir. 2001) (“Although the origina complaint
refersto ‘malicious abuse’ by the law enforcement officers, the Parents claims are
not grounded in the Fourth Amendment--in their brief and during oral argument they
specifically disavowed any contention that the law enforcement officersimproperly
took Young into custody or that they used excessive force when taking him into
custody. Instead, the Parents proceed solely under the Fourteenth Amendment,
contending that the defendants violated Y oung's constitutional rights by failing to
protect him from aknown risk of harm (the risk of asphyxiation when restrained in
a prone position, particularly after being sprayed with pepper spray), or, stated
somewhat differently, that the defendants violated Y oung's constitutional rights by
their indifference to his serious medical needs brought about by the pepper spray,
restraints, and face-down positioning. . . . These clams fall within the limited
circumstances where conduct in the ‘middle range’ of culpability--specifically,
conduct that amountsto ‘ deliberateindifference’ --isviewed as sufficiently shocking
to the consciencethat it can support aFourteenth Amendment claim. . . . Reading the
original complaint in the light most favorable to the Parents and giving the Parents
the benefit of all reasonable inferences, . . . the complaint ssimply establishes that
Y oung struggled with law enforcement officers, was sprayed with pepper spray,
restrained, transported to ahospital inaproneposition, and died sometimethereafter.
While the complaint alleges that the officers knew or should have known about the
potential problems with the use of pepper spray and restraints on PCP users, these
allegations, particularly absent any suggestion that Young exhibited any distress
during the time he was in the custody of the officers, at most support an inference
that the defendants were negligent in some unidentified way. Negligence, however,
isinsufficient to support a claim of a Fourteenth Amendment violation.”); Butera
v. District of Columbia, 235 F.3d 637, 652 (D.C. Cir. 2001) (*Asin the context of
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State custody, the State also owes a duty of protection when its agents create or
increase the danger to an individual. Like prison officials who are charged with
overseeing an inmate's welfare, State officials who create or enhance danger to
citizens may aso be in a position where ‘actual deliberation is practica.’. . . In the
instant case, the officers had the opportunity to plan the undercover operation with
care. In view of the officers duty to protect Eric Butera, he may prove that the
officers treatment of him in connection with the attempted undercover drug buy
‘shocked the conscience by meeting the lower threshold of ‘deliberate
indifference.’”); Claybrook v. Birchwell, 199 F.3d 350, 362, 363 (6th Cir. 2000)
(Clay, J., concurring in part and dissenting in part) (“When conducting an ‘exact
analysis' of the facts of this case in the light most favorable to Ms. Claybrook, it is
clear that the officers had sufficient time to make an unhurried judgment about their
conduct upon seeing Mr. Claybrook with hisweapon such that alower level of fault
should be applied. As the officers testified, they were aware of department rules
requiring them to radio for a marked car and uniformed officers, and they made a
conscious decision to request such support. The officers were also aware that the
department rules mandated that they refrain from investigating the situation unless
emergency circumstancesarose. Significantly, at the point when they discovered Mr.
Claybrook standing outside with this gun, Officer Birchwell testified that he did not
believe that the officers were in imminent danger or that exigent circumstances
requiring the use of force existed. However, after having made a decision to request
backup, the officers inexplicably proceeded to engage Mr. Claybrook in a violent
confrontation without awaiting the arrival of the uniformed officers. Contrary to the
majority's assertion, the officers here were hardly involved in a high-speed pursuit
or any high-pressure confrontation at the time that they decided to act, as were the
officersin Lewis. . . As such, Ms. Claybook's claims should be analyzed using the
‘deliberateindifference’ standard; whichisto say, her claim should beviewed inthe
context of whether the officers had time to make a reasoned judgment about their
conduct. . . . Notably, therewereno emergency circumstances present so asto require
the officers to begin shooting without following protocol and without making a
reasoned decision asto whether the vehicle was occupied. Accordingly, under these
circumstances, a jury should decide whether the officers acted with deliberate
indifference to Ms. Claybrook's rights.”); Brown v. Nationsbank Corp., 188 F.3d
579, 592 (5th Cir. 1999) (“ Applying the Lewis analysisto the FBI's alleged activity
in this case, we conclude that the FBI made decisions which harmed the Plaintiffs
after ample opportunity for cool reflection. In fact, they invested almost two years
and thousands of man hoursin devel oping the sting operation. Thus, the due process
clause protects the Plaintiffs from any harm that arose from the officers deliberate
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indifference. The facts, as pleaded, establish at least that level of federal agent
culpability as Operation Lightning Strike evolved into a disastrous boondoggle. We
therefore hold that Hodgson's allegations that federal agents inflicted damages on
him, aninnocent non-target, during this particular undercover operation and refused
him compensation statesaclaim under Bivens.”); Armstrong v. Squadrito, 152 F.3d
564, 576 (7th Cir. 1998) ("[ T]he Court [in Lewis] endorsed the use of the deliberately
indifferent standard for casesin which the defendants have the luxury of forethought
.... The Court explained that prison isthe quintessential setting for the deliberately
indifferent standard."); Leisurev. City of Cincinnati, 267 F. Supp.2d 848, 853, 854
(S.D. Ohio 2003) (“TheCourt . . . finds that Plaintiffs have aso sufficiently alleged
aviolation of Thomas' due processrights. Such allegation can also serveasthebasis
for the case to proceed on an alternatively pleaded constitutional violation. The
Supreme Court, in County of Sacramento v. Lewis, established that although
substantive due process claims based upon clearly deliberate decisions intended to
harmor injureare‘ most likely to riseto the conscience-shocking level,” those claims
arenot exclusive. . . . Claims based upon ‘ something more than negligence but less
than intentional conduct, such as recklessness or gross negligence’ or ‘mid-level
fault’ could also be actionable in some circumstances. . . . Plaintiffs allege that
Defendant Roach pursued Thomas with ‘his gun out and his hand on the trigger’. .
., contrary to the policy of the Cincinnati Police Department . . . Such conduct, even
if only theresult of ‘ mid-level fault,” inchescloseenoughto harmful purposeto spark
shock under County of Sacramento. Though Defendants read County of Sacramento
to foreclose due process liability in a pursuit case absent purpose to cause harm . . .
, the Court finds that the specific holding of the case pertains to high-speed chases.
.. Defendants further try to frameapursuit on foot as high-speed, but the Court does
not find this proposition convincing, as a person on foot cannot travel as fast as a
person on amotorcycle. The urgency and the obvious danger to the publicis not the
same. For these reasons, the Court finds that consonant with County of Sacramento,
Plaintiffs alegations of violation of due process can serve as an alternative basisfor
aconstitutional violation.”); Sandersv. Bd. Of County Commissionersof Jefferson
County, 192 F. Supp.2d 1094, 1114, 1115 (D. Colo. 2001) (“[I]n assessing the
constitutionality of law enforcement actions, | must distinguish between emergency
action and actions taken after opportunity for reflection. Appropriately, | must give
great deference to the decisionsthat necessarily occur in emergency situations. With
that caveat in mind, | look to the nature of the official conduct on the spectrum of
culpability that hastort liability at one end; conduct in which the state actor intended
to cause harm and in which the state lacks any justifiable interest on the other. In
emergency situations, only conduct that reaches that far point will shock the
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conscience and result in constitutional liability. Where the state actor has the luxury
to truly deliberate about the decisions he or she is making, something less than
unjustifiableintent to harm, such as cal culated indifference, may sufficeto shock the
conscience. . . . The result here comes clear when focused through the lens of the
Lewisstandard. From thetime when the attack on Columbine High School began on
April 20, 1999 at approximately 11:15 am. until approximately 12:30 p.m. when the
hostile gunfire ceased and the Command Defendants knew that Harris and Klebold
weredead, the competing interests of public and officer safety outweighed therescue
needs of the students and staff inside Columbine High School, including Dave
Sanders. Thisfirst hour and fifteen minutes of the attack is closely analogousto the
prisonriot discussed in Lewisduring which state officialswereforced to make split-
second judgments-in circumstances that are tense, uncertain, and rapidly evolving.’
... Under such circumstances, unless an intent to harm avictim is alleged, thereis
no liability under the Fourteenth Amendment redressible by an action under 8 1983.
... In this case, the pertinent time frame falls between approximately 12:30 p.m.
when the Command Defendants learned that Harris and Klebold were dead and 4:00
p.m. whenaSWAT teamfinally reached Dave Sandersin Science Room 3. Pursuant
to Plaintiff's allegations, during that time, the Command Defendants knew Dave
Sanders exact location and the nature of his wounds. Yet they took repeated
affirmative actions to block access to or rescue of Dave Sanders by private citizens
or other state actors not withstanding his readily-accessible location. Under the
factual allegations of Plaintiff's complaint | cannot say precisely at what moment
between 12:30 p.m. and 4:00 p.m., the circumstances facing the Command
Defendants changed. | do conclude that at some point during the afternoon, the
Command Defendants gained thetimeto reflect and deliberate on their decisions. At
that point, the Command Defendants demonstrated adeliberateindifferencetowards
Dave Sanders plight shocking to the conscience of this federa court.”); Glaspy v.
Malicoat, 134 F. Supp.2d 890, 896 (W.D. Mich. 2001) (“The Court concludes that
the deliberate indifference test rather than the higher ‘malicious or sadistic’ test is
appropriatein this case because Glaspy's request to Malicoat to use the restroom did
not involvea'rapidly evolving, fluid, and dangerous predicament which preclude[d]
the luxury of calm and reflective pre-response deliberation.” [citing Claybrook]
Rather, Malicoat had sufficient time to consider different alternatives and act on
them. Whileit istruethat prisoner count, an important prison function, was being
conducted at thetime, unlike aprisonriot, prisoner count isaroutine procedure that
does not require snap judgments requiring balancing of competing interests.
Furthermore, athough no more than 22-24 minutes el apsed between William's first
request that Glaspy be permitted to use the restroom and the end of count, Malicoat
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had sufficient time to determine how to accommodate Glaspy's need. Applying the
deliberate indifference standard to the facts of this case, the Court concludes that
Malicoat's conduct shocks the conscience because Malicoat was deliberately
indifferent to Glaspy'sfederally protected rights.”); Williamsv. City and County of
Denver, No. 90 N 1176, dlip op. at *17 (D. Colo. Sept. 27, 1999) (on remand) (“I
find that a reasonable juror could conclude that Murawski’s back-up call did not
requirean emergency responseand, thus, Williamsneed not satisfy theintent to harm
culpability requirement. Further, | find that a reasonable juror could conclude that,
under the totality of the circumstances, Farr’s conduct was sufficiently recklessto
shock the conscience.”).

Seealso Childress v. City of Arapaho, 210 F.3d 1154, 1157, 1158 (10th Cir.
2000) (“TheLewisprinciplestherefore apply whether the claimant isapolice suspect
or an innocent victim.”); Onossian v. Block, 175 F.3d 1169, 1171 (9th Cir. 1999)
(“Asweread the Court's opinion [in Lewis], if apolice officer isjustified in giving
chase, that justification insulates the officer from constitutional attack, irrespective
of who might be harmed or killed as a consequence of the chase.”).

See also Fraternal Order of Police Department of Corrections Labor
Committee v. Williams, 375 F.3d 1141, 1145, 1146 (D.C. Cir. 2004) (“As we
explained in Butera, . . . the ‘lower threshold’ for meeting the shock the conscience
test by showing deliberately indifferent as opposed to intentional conduct applies
only in ‘circumstances where the State has a heightened obligation toward the
individual.’ . ... Theopportunity for deliberation aloneis not sufficient to apply the
lower threshold to substantive due process claims. Instead, it is ‘[b]ecause of ...
special circumstances' like custody that ‘a State official's deliberate indifference ...
can be “truly shocking.”’); Waddell v. Hendry County Sheriff’s Office, 329 F.3d
1300, 1306 & n.5, 1309 (11th Cir. 2003) (“Inthisnon-custodial setting, asubstantive
due process violation would, at the very least, require a showing of deliberate
indifference to an extremely great risk of serious injury to someone in Plaintiffs
position. . . . We stress the phrase ‘ at the very least.” We do not rule out today that
the correct legal threshold for substantive due processliability in acaselikethisone
is actually far higher. For example, the standard could be that the government
official acted with ‘deliberateindifferenceto asubstantial certainty of seriousinjury’
or maybethat the government official acted ‘ maliciously and sadistically for thevery
purpose of creating a serious injury’ or perhaps some different standard. We fed
comfortable today that the standard we use today is the low point--may well be too
low apoint--for apossible standard in acaselike this one and that we can decidethis
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case without being more definite about the law as an academic matter. . .. To act
with deliberate indifference, a state actor must know of and disregard an
excessive--that is, an extremely great--risk to the victim's health or safety. ... In
summary, we, in circumstances such asthese, are unwilling to expand constitutional
law to hold police departments responsible for the tortious acts of their confidential
informants. No decision by Defendants in this case involved such an obviously
extremely great risk that Garnto would become intoxicated and then drive an
automobile and then crash into another automobile causing seriousinjury asto shock
the conscience. We conclude that the district court properly determined that
Plaintiffsfailed to establish asubstantivedue processviolation.”); Mayv. Franklin
County Bd. of Commissioners, No. 01-4000, 2003 WL 1134499, at *6, * 7 (6th Cir.
Mar. 12, 2003) (unpublished) (“May therefore has not alleged a constitutional
violation based upon either a custodial-type setting or asituation in which the police
displaced other means of help or protection. Under the facts alleged, however, she
has sufficiently pled that Ratliff had aduty to protect her after emboldening Moss by
going to her apartment, knocking, and then leaving. According to the facts alleged
in the complaint, then, Ratliff had a duty to protect Kirk from Moss. Under the
two-part test for alleging a constitutional violation, the next question this court must
addressiswhether Ratliff was ‘ sufficiently cul pable to beliable under a substantive
dueprocesstheory.’. .. Not only must the state actor's behavior shock the conscience,
but it must also consist of affirmative acts. . . . May says that Ratliff's arrival,
minimal investigation, and subsequent departure were affirmative acts that
emboldened Moss to hurt Kirk. Ratfliff argues that May's real complaint is that he
did not force entry into May's apartment and that his failure to do so was an act of
omission and thus not actionable under Section 1983. May's factual claim that
Ratliff's actions emboldened Moss must be accepted as true for purposes of a
12(b)(6) motion. Although May'sreal complaint isthefailureto do anything else--an
act of omission, this Court will consider the question of whether the affirmative
actions taken by Ratliff shock the conscience. They do not. . . . His actions do not
even indicate adeliberate indifference to Kirk's welfare, the standard that would be
applied were this a custodial situation, where qualified immunity is less easily
granted.”); Schieber v. City of Philadelphia, 320 F.3d 409, 417, 420, 423 (3d Cir.
2003) (*Whether executive action is conscience shocking and thus *arbitrary in the
constitutional sense’ depends on the context in which the action takes place. In
particular, the degree of culpability required to meet the ‘shock the conscience’
standard depends upon the particular circumstancesthat confront those acting on the
state's behalf. . . . While it is true that Woods and Scherff were not required to
exercise an instantaneous judgment, like an officer in a chase situation, this was
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nevertheless far from the situation of prison doctors where ‘ extended opportunities
to do better [may be] teamed with protracted failure even to care.’ . . Woods and
Scherff were required to make a decision without delay and under the pressure that
comes from knowing that the decison must be made on necessarily limited
information. . . . | believe that a comparison of the situation confronting Officers
Woods and Scherff with those confronting the social worker in Miller and the
paramedics in Ziccardi suggests that liability could exist here only if Woods and
Scherff subjectively appreciated and consciously ignored a gredt, i.e., more than
substantial, risk that the failure to break down Schieber's door would result in
significant harm to her. Clearly, the record would not support such a finding.
Nevertheless, just as | have found it unnecessary to determine whether the Lewis
‘intent to harm’ standard is applicable, | aso find it unnecessary to adopt the
Miller/Ziccardi standard. Because the record would not support a finding of more
than negligence on the part of Woods and Scherff, the result we reach follows a
fortiori fromthat reached in Miller and Ziccardi.”); Ziccardi v. City of Philadelphia,
288 F.3d 57, 66, 67 (3d Cir. 2002) (“In summary, then, we understand Miller to
require in a case such as the one before us, proof that the defendants consciously
disregarded, not just asubstantial risk, but agreat risk that serious harmwould result
if, knowing Smith was seriously injured, they moved Smith without support for his
back and neck. On remand in the present case, we believe that the district court
should apply this standard and instruct the jury accordingly if oneis empaneled.”);
Gottlieb v. Laurel Highlands School District, 272 F.3d 168, 173 (3d Cir. 2001)
(applying “shocks the conscience” standard to claim of excessive force in school
context and analyzing claim in terms of following four elements. “a) Was there a
pedagogical justification for the use of force?; b) Wastheforce utilized excessiveto
meet the legitimate objective in this situation?; ¢) Was the force applied in a good
faith effort to maintain or restore discipline or maliciously and sadistically for the
very purpose of causing harm?; and d) Was there a serious injury?’); Shrum v.
Kluck, 249 F.3d 773, 778, 779 (8th Cir. 2001) (“Shrum accuses Elwood of
maintaining apolicy or custom which deprived her son of his constitutional right to
bodily integrity. She defines that infringing policy or custom as Elwood's official
decision to terminate Kluck and enter into a confidential settlement agreement with
him, even though Kluck should have been terminated for his sexually inappropriate
behavior with students. Because Shrum's claim against Elwood depends upon her
son's constitutional ly-protected liberty interest in his bodily integrity--a substantive
due process theory--the district court correctly applied the cul pability standard for a
§ 1983 substantive due process clam as mandated by Lewis. . . . [I]n some
circumstances, official policy that is deliberately indifferent to unconstitutional
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conduct may satisfy the ‘ shocksthe conscience’ standard required by Lewis. ... We
therefore must consider whether Elwood's official decision to enter into the
confidential settlement agreement with Kluck is a policy that is so deliberately
indifferent to a predictable constitutional violation that it shocks the conscience. . .
. In the present case, Elwood's actions--entering into a confidential settlement
agreement with Kluck rather than terminating him outright, and providing him with
aneutral letter of recommendation--do not risetothelevel of deliberateindifference.
... We agreewith the district court that Kluck's subsequent sexual misconduct was
not so obvious a consequence as to impute 8§ 1983 liability to Elwood for its
deliberateindifferenceto that consequence.”); Neal v. Fulton County Bd. of Educ.,
229 F.3d 1069, 1074-76 (11th Cir. 2000) (“[W]ethink for anumber of reasons that
a student-plaintiff aleging excessive corpora punishment can in certain
circumstances assert a cause of action for a violation of his rights under the
Fourteenth Amendment's Due Process Clause. . . .[A]lmost al of the Courts of
Appeals to address the issue squarely have said that a plaintiff alleging excessive
corporal punishment may in certain circumstances state aclaim under the substantive
Due Process Clause. [citing cases] We agree, and join the vast mgority of Circuits
in confirming that excessive corpora punishment, at |east wherenot administered in
conformity with a valid school policy authorizing corporal punishment as in
Ingraham, may be actionable under the Due Process Clause when it istantamount to
arbitrary, egregious, and conscience-shocking behavior. . . . Consistent with the
cases, we hold that, at aminimum, the plaintiff must allege facts demonstrating that
(1) a school official intentionally used an amount of force that was obviously
excessive under the circumstances, and (2) the force used presented a reasonably
foreseeable risk of serious bodily injury. . . In determining whether the amount of
force used is obviously excessive, we consider the totality of the circumstances. In
particular, we examine: (1) the need for the application of corpora punishment, (2)
the relationship between the need and amount of punishment administered, and (3)
theextent of theinjury inflicted. . . We need not decidetoday how * serious’ aninjury
must beto support aclaim. Theinjury alleged by Plaintiff here--the utter destruction
of an eye--clearly was serious. Moreover, courts el sewheretreat the extent and nature
of theinjury assimply one factor (although an important one) to be considered in the
totality of the circumstances. . . . The test we adopt today will, we think, properly
ensure that students will be able to state a claim only where the alleged corporal
punishment truly reflects the kind of egregious official abuse of force that would
violate substantive due process protectionsin other, non-school contexts. We do not
open the door to a flood of complaints by students objecting to traditional and
reasonabl e corporal punishment.”); Nicini v. Morra, 212 F.3d 798, 810-12 (3d Cir.
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2000) (“Lewis therefore makes clear that a plaintiff seeking to establish a
constitutional violation must demonstrate that the official's conduct ‘shocks the
conscience’ in the particular setting in which that conduct occurred. In some
circumstances, conduct that is deliberately indifferent will shock the conscience.
Indeed, in the foster care context, most of the courts of appeals have applied the
deliberateindifference standard, athough they have defined that standard in dightly
different ways. . . . Cyrus, unlike the social worker in Miller, had time ‘to make
unhurried judgments' in investigating whether to permit Nicini to remain with the
Morras. . . In the context of this case, we agree that Cyrus's actionsin investigating
theMorrahomeshould bejudged under thedeliberateindifferencestandard. . . . This
case does not require usto determine whether an officia’sfailureto act in light of a
risk of which the officia should have known, as opposed to failureto act in light of
an actually knownrisk, constitutesdeliberately indifferent conduct in thissetting. We
will assume arguendo that Nicini's proposed standard of ‘should have known’ is
applicable. Nevertheless, as Lewis makes clear, the relevant inquiry is whether the
defendant's conduct ‘ shocks the conscience.” Under the circumstances of this case,
we cannot agree that Cyrus's conduct meets that standard. To the contrary, we
conclude that Cyrus's conduct in investigating the Morras amounted, at most, to
negligence. For the same reason, we need not consider whether failure to perform a
specific duty can ever amount to deliberate indifference, . . . asthereisno evidence
that Cyrus failed to perform any required duty.”); Davisv. Township of Hillside,
190 F.3d 167, 171 (3d Cir. 1999) (“Here, the chase ended when the pursuing police
car bumped into the rear of Cook's car, causing him to lose control of the car, which
led to the collision in which plaintiff wasinjured. Plaintiff arguesthat the deliberate
ramming of Cook's car by the police vehicle amounted to use of a deadly weapon,
which permits the drawing of an inference that the police acted with the intent to
cause physical injury. We disagree. Lewis does not permit an inference of intent to
harm simply becauseachase eventuatesin deliberate physical contact causinginjury.
Rather, itis‘ conduct intended to injurein someway unjustifiable by any government
interest [that] is the sort of official action most likely to rise to the
conscienceshocking level.’"); White v. Lemacks, 183 F.3d 1253, 1258 (11th Cir.
1999) (“ Although Lewisleavesopenthepossibility that deliberateindifferenceonthe
part of the state will ‘shock the conscience’ in some circumstances, . . . it is clear
after Collinsthat suchindifferenceinthecontext of routine decisionsabout employee
or workplace saf ety cannot carry aplaintiff'scaseacrossthat highthreshold.”); Miller
v. City of Philadelphia, 174 F.3d 368, 375 (3d Cir. 1999) (“We recognize that a
social worker acting to separate parent and child does not usually act in the
hyperpressurized environment of a prison riot or a high- speed chase. However, he
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or she rarely will have the luxury of proceeding in a deliberate fashion, as prison
medical officialscan. Asaresult, in order for liability to attach, asocial worker need
not have acted with the ‘ purpose to cause harm,” but the standard of culpability for
substantive due process purposes must exceed both negligence and deliberate
indifference, andreach alevel of grossnegligenceor arbitrarinessthat indeed ‘ shocks
the conscience.’"); Culberson v. Doan, 125 F. Supp.2d 252, 272 (S.D. Ohio 2000)
(“Having reviewed this matter, the Court finds that the * shocks the conscience’ test
is applicable to Chief Payton's aleged conduct, and that Chief Payton's aleged
intentional or reckless actionsin allowing the pond in question to be unguarded for
24 hours, in order to alow the Baker Family or Doan enough time to permanently
remove and secrete Carrie'sbody, are sufficiently brutal, demeaning, and harmful as
to ‘ shock the conscience’ of thisCourt.”); Leddy v. Township of Lower Merion, 114
F. Supp.2d 372, 376 (E.D. Pa. 2000) (“The circumstances of the present case lie
between the parameters of deliberate and spontaneous. Unlike the police officer in
Lewiswho was engaged in a pursuit, Officer Bedzelawas on anon-emergency call,
albeit one that required immediate attention. Also unlike the Nicini caseworker, he
did not have time to make unhurried judgments. More akin to Miller and Cannon,
whilefull deliberation may not have been practicable, the needs of the situation were
not so exigent that only a purpose to cause harm would shock the conscience. As
articulated in Miller, culpability in an intermediate setting requires at least ‘' gross
negligence or arbitrariness.’” . . . Under this criterion, if Officer Bedzelawas driving
between 57 and 61 miles per hour without lights and sirens, his conduct, while not
condonable, cannot be said to have shocked the conscience.”); Cannon v. City of
Philadelphia, 86 F. Supp. 2d 460, 469-71 (E.D. Pa. 2000) (“Lewisand Miller require
that the actions of the state actor must shock the conscience to trigger 8 1983
liability. Therefore, under Lewisand Miller, inorder for the plaintiff to prevail onthe
second Kneipp prong, aplaintiff must provethat the state actor's behavior shocksthe
conscience. A determination of whether the actions of the state actor shock the
conscience requires an evaluation of the context in which they acted. In other words,
because Lewis and Miller hold that a determination of what shocks the conscience
depends on the circumstances in which the incident occurred, identical actions of a
state actor may be sufficient to set forth a state-created danger claim in one context,
whileit will not sufficein another context. ... AsinLewisand Miller, the officers
in this case did not have the luxury of proceeding in a deliberate fashion. Although
the police activity in this case may not rise to the level of the ‘hyperpressurized’
environment of a police chase, the situation did not unfold in avacuum. The police
radio transmissions during the relevant time reveal that the events took place while
officers were searching for alleged suspects and while officers were attempting to
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secure a crime scene. The officers' actions must be considered within the context of
this surrounding police activity. As Lewisindicates, police officers frequently have
obligations that tug in different directions. . . Here, the officers were attempting to
apprehend a suspect and secure a crime scene and at the same time address the
plaintiff's request for transportation to the hospital.”), aff' d by Cannonv. Beal, 261
F.3d 490 (3d Cir. 2001); Pickardv. City of Girard, 70 F. Supp.2d 802, 808 (N.D.
Ohio 1999) (“[T]he Sixth Circuit has cautioned against applying the ‘shocks the
conscience’ standard for cases not involving physical abuse or excessive force.
Cassady v. Tackett, 938 F.2d 693, 698 (6th Cir.1991) ... Consequently, Plaintiffs
remaining claimsthat the Girard Defendants did not subject Estesto afield sobriety
test, or arrest Estesfor assault, ssimply do not riseto thelevel of ‘ physical abuse’ and,
thus, do not state a substantive due process claim.”).

See also O’ Connor v. Pierson, 426 F.3d 187, 204 (2d Cir. 2005) (“ County
of Sacramento did not distingui sh between different types of substantive due process
clams, so ‘constitutionally arbitrary’ action for purposes of a property-based
substantive due process claim is action that shocks the conscience.”); City of
Cuyahoga Fallsv. Buckeye Community Hope Foundation, 123 S.Ct. 1389, 1396
(2003) (“The subjection of the site-plan ordinance to the City's referendum process,
regardless of whether that ordinance reflected an administrative or legislative
decision, did not constitute per se arbitrary government conduct in violation of
[substantive] due process.”); DePoutot v. Raffaelly, 424 F.3d 112, 118 & n.4 (1st
Cir.2005) (“This case involves executive branch action. Thus, we must proceed
incrementally. First, we must determine whether the official's conduct shocks the
conscience. . . Only if we answer that question affirmatively can we examine what,
if any, constitutional right may have been violated by the conscience-shocking
conduct and identify thelevel of protection afforded to that right by the Due Process
Clause. . . . The parties correctly note that our pre-Lewis jurisprudence paved two
avenuesthat aplaintiff might travel in pursuing asubstantive due processclaim. See,
e.g., Brown v. Hot, Sexy & Safer Prods,, Inc., 68 F.3d 525, 531 (1st Cir.1995)
(indicating that a plaintiff may establish a violation of substantive due process by
showing either the deprivation of a fundamental right or conduct that shocks the
conscience). Lewis, however, clarified the law of substantive due process and made
pellucid that conscience-shocking conduct is an indispensable element of a
substantive due process challenge to executive action.”); Eichenlaub v. Township
of Indiana, 385 F.3d 274, 286 (3d Cir. 2004) (“[ T]he misconduct alleged here does
not rise sufficiently abovethat at issuein anormal zoning disputeto passthe‘ shocks
the conscience test.’”); Levin v. Upper Makefield Township, No. 03-1860, 90
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Fed.Appx. 653, 2004 WL 449189, at *7n.2 (3d Cir. Mar. 8, 2004) (“Levin argues
that the ‘ shocksthe conscience’ test only applieswhere the state executive actor had
to act with urgency. . .But, saysLevin, because the Township did not haveto act, and
did not in fact act, with any urgency, the * shocks the conscience’ test does not apply
to hissubstantivedue process claim. Consequently, theless-stringent Bello  improper
motive' test applies. However, there's nothing in United Artist that supports the
distinction Levin urgesupon us. In fact, United Artist makesit clear that the ‘ shocks
the conscience’ test appliesto all substantive due process claims. Levin also ‘takes
issue’ with the United Artist decision, claiming that it does not afford an individual
any ‘protection from the irrational and arbitrary actions of the government and its
officias.’. . However, United Artist is the law of this circuit and, therefore, his
distaste for it is irrelevant. Moreover, the United Artist ‘shocks the conscience
standard’ is precisely designed to protect an individual from arbitrary and irrational
executive action.”); Galdikasv. Fagan, 342 F.3d 684, 690 n.3 (7th Cir. 2003)
(“Asnoted by many courts and commentators, the majority opinion in Lewisleaves
anumber of questionsunresolved. Theprincipa ambiguity iswhether the‘ shocksthe
conscience’ standard replacesthefundamental rightsanalysisset forth in Glucksberg
whenever executive conduct is challenged or whether the ‘ shocks the conscience’
standard supplementsor informsthe Glucksber g paradigmin such situations. Certain
language in the majority opinion in Lewis suggests that the ‘ shocks theconscience’
standard should be applied as an antecedent or threshold inquiry in all cases of
executiveconduct. . . Other passagessuggest that the* shocksthe conscience’ inquiry
may be employed to inform the historical inquiry into the nature of the asserted
liberty interest. . . .Thisambiguity has been noted as well in our own earlier cases.
[discussing cases|Our case law on this point seems to reflect a more generally
perceived confusion as to the interrelationship of Lewis and Glucksberg. . .
Resolution of this ambiguity is not necessary to our decision today. For the reasons
set forth in the text, the plaintiffs substantive due process claim fails under any
reading of Lewis. The Supreme Court has not recognized a fundamental right to
education. It certainly has not recognized a fundamental right to a post-secondary
accredited degreeprogram. Taking the plaintiffs allegationsthat the defendants acted
improperly by misleading them about the accreditation status of the MSW program
astrue, such conduct isnot sufficiently egregiousto shock theconscience.”); Bowers
v. City of Flint, 325 F.3d 758, 764 (6th Cir. 2003) (Moore, J., concurring) (“[T]his
court should undertake athree-step analysis of theresidents substantive due process
clam. First, we should consider whether the asserted interest constitutes a
fundamental constitutional right. [footnote omitted] If the asserted interest is not a
fundamental right, we then must evaluate whether Flint's conduct depriving the
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residents of that interest shocks the conscience. Findly, if Flint's conduct does not
shock the conscience, then thiscourt must consider whether that conduct isrationally
related to a legitimate state interest.”); United Artists Theatre Circuit, Inc. v.
Township of Warrington, 316 F.3d 392, 400, 401 (3d Cir. 2003) (“ Despite Lewis
andthepost-Lewis Third Circuit casescited above, United Artists maintainsthat this
case is not governed by the ‘shocks the conscience’ standard, but by the less
demanding ‘improper motive' test that originated with Bello v. Walker, 840 F.2d
1124 (3d Cir.1988), and was subsequently applied by our court in aline of land-use
cases. In these cases, we held that amunicipal land use decision violates substantive
due processiif it was made for any reason ‘unrelated to the merits,” Herr v. Pequea
Township, 274 F.3d 109, 111 (3d Cir.2001) (citing cases), or with any ‘improper
motive.’[citing cases] These cases, however, cannot be reconciled with Lewiss
explanation of substantive due process anadysis. Instead of demanding
conscience-shocking conduct, the Bello line of cases endorses a much less
demanding ‘improper motive’ test for governmental behavior. Although the District
Court opined that there are ‘few differences between the [shocks the conscience]
standard and improper motive standard,” we must respectfully disagree. . . The
‘shocks the conscience’ standard encompasses ‘only the most egregious official
conduct.” . . In ordinary parlance, the term ‘improper’ sweeps much more broadly,
and neither Bello nor the casesthat it spawned ever suggested that conduct could be
‘improper’ only if it shocked the conscience. Wethus agree with the Supervisorsthat
the Bello line of casesisin direct conflict with Lewis. . . . [W]e see no reason why
the present case should be exempted from the Lewis shocks-the-conscience test
simply because the case concernsaland usedispute. . . . . Wethushold that, in light
of Lewis, Belloand its progeny are no longer good law.”), reh’ g en banc denied, 324
F.3d 133 (3d Cir. 2003); Moran v. Clarke (Moran 1), 296 F.3d 638, 651 (8th Cir.
2002) (en banc) (Bye, J., concurring) (“In County of Sacramento v. Lewis, the Court
held that all substantive due process claimsagainst executive official s proceed under
onetheory, not two separatetheories. . . Inevery casein which aplaintiff challenges
the actions of an executive official under the substantive component of the Due
Process Clause, he must demonstrate both that the official's conduct was
conscience-shocking, . . . and that the official violated one or more fundamental
rightsthat are‘ deeply rooted in thisNation's history and tradition, and implicit in the
concept of ordered liberty, such that neither liberty nor justice would exist if they
were sacrificed.””); Gurik v. Mitchell, No. 00-4068, 2002 WL 59641, at *4 (6th
Cir. Jan. 15, 2002) (not published) (“Our requirement that terminated public
employees dlege violations of fundamental rights in order to allege violation of a
substantivedue process property interest in their employment s mply standardizesthe
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‘shocksthe conscience' test for purposes of termination from public employment. In
other words, a public employee's termination does not ‘ shock the conscience’ inthis
court if it was not based on the violation of some fundamental right. Thus, Gurik's
criticism of this court's precedent based on Lewis is inappropriate, and Gurik must
allegeviolation of afundamental right in order to allege violation of his substantive
due processinterest in public employment.”); Cruz-Erazo v. Rivera-Montanez, 212
F.3d 617, 622 (1st Cir. 2001) (“There are two theories under which a plaintiff may
bring a substantive due processclaim. Under thefirst, aplaintiff must demonstrate
adeprivation of anidentified liberty or property interest protected by the Fourteenth
Amendment. Under the second, aplaintiff isnot required to prove the deprivation
of a specific liberty or property interest, but, rather, he must prove that the state's
conduct ‘shocks the conscience.” [citing Brown v. Hot, Sexy & Safer Productions,
Inc., 68 F.3d 525, 531 (1st Cir.1995)]); Hawkinsv. Freeman, 195 F.3d 732, 738,
739, 741, 750 (4th Cir. 1999) (en banc) (“Depending upon whether the claimed
violation is by executive act or |legislative enactment, different methods of judicial
anaysis are appropriate. . . This is so because there are different ‘criteria for
determining whether executive actsand legislative enactmentsare‘ fatally arbitrary,’
an essential element of any substantive due process claim. . . In executive act cases,
the issue of fatal arbitrariness should be addressed as a * threshold question,” asking
whether the challenged conduct was * so egregious, so outrageous, that it may fairly
be said to shock the contemporary conscience.” . . If it does not meet that test, the
claim fails on that account, with no need to inquire into the nature of the asserted
liberty interest. If it does meet the threshold test of culpability, inquiry must turn to
the nature of the asserted interest, hence to the level of protection to which it is
entitled. . . If the claimed violation is by legislative enactment (either facialy or as
applied), analysis proceeds by adifferent two-step process that does not involve any
threshold ‘ conscience-shocking’ inquiry. Thefirst stepinthisprocessisto determine
whether the claimed violation invol ves one of ‘ thosefundamental rightsand liberties
which are, objectively, “deeply rooted in this Nation's history and tradition,”’ [citing
Glucksberg], and * “implicit in the concept of ordered liberty,” such that “neither
liberty nor justice would exist if they were sacrificed.”’ . . The next step dependsfor
its nature upon the result of the first. If the asserted interest has been determined to
be ‘fundamental,’ it is entitled in the second step to the protection of strict scrutiny
judicia review of the chalenged legidlation. . . . If theinterest is determined not to
be‘fundamental,’ itisentitled only to the protection of rational-basisjudicial review.
... [W]e are satisfied that whether the clam is analyzed under the Lewis or
Glucksberg methodologies, it fails asamatter of law. . . . Specifically, we hold that
the precise liberty interest asserted here-- that of continuing in a state of freedom
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erroneously granted by government and enjoyed for a significant time by a convict
who yet remains under an unexpired lawful sentence--cannot be found one of ‘ those
fundamental rightsand libertieswhich are objectively “ deeply rooted inthisNation's
history andtradition.”” .. . Nor, unless possibly when solely animated by avindictive
or oppressive purpose that is not suggested here, could the executive act of re-
imprisoning under such circumstances be declared * shock[ing to] the contemporary
conscience.’”).

Seealso Cherry Hill Towers, LLCv. Township of Cherry Hill, No. 03-4744
(JEI), (D.N.J. Jan. 6, 2006) (“Even if the Court accepts Plaintiff's statement of the
facts as true, what happened here does not rise to the level of ‘the kinds of gross
misconduct that have shocked the judicial conscience.”. . Whether union officials
unconnected to the Township attempted to persuade, or even threaten, the parties
involved in the Cherry Hill Towers project to use union labor is not relevant to the
guestion of whether these Defendants deprived Plaintiff of a property right in a
manner that shocks the conscience. Nor is it surprising that a high-profile project
such as this would attract the attention of the unions, or that Township officias
would recognize thisand point it out to Plaintiff. Defendants actions do not reflect
the egregious abuse of power that substantive due processwasintended to correct.”);
Robinson v. Limerick Township, No. 04-3758, 005 WL 15469, at * (E.D. Pa. Jan.
4, 2005) (not reported) (“The Robinsons allege the Township has taken action
motivated by bias, bad faith, and improper motives and intended to threaten,
intimidate, and harass them. There are no alegations of self dealing, or unjust
enrichment of the Township Supervisors or anyone related to them. . . Instead, the
Robinsons argue that the Township's conduct is automatically conscience shocking
due to its improper motive. | am unable to agree. ... [T]he Robinsons must go
considerably further than mere alegations that the Township's conduct was taken
with an improper motive. . . . Thelatest jurisprudence of the Third Circuit Court of
Appealsevinces apreference for evidence of self dealing or other unjust enrichment
of the municipal decision makers as a way to meet the shocks the conscience
standard.”); Nicolettev. Caruso, Civil Action 02-1368, 2003 WL 23475027, at *9
(W.D.Pa. Nov. 4,2003) (“TheUnited States Court of Appealsfor theThird Circuit
specifically extended the Lewis ‘ shocks the conscience’ test to cases aleging that a
municipal land-use decision violated substantive due process. . . United Artists was
decided in January, 2003 and there have not been many subsequent municipal
land-use decisions applying the new ‘shocks the conscience’ standard. There,
however, is at least one court which dealt with that standard. In Associates in
Obstetrics & Gynecology v. Upper Merion Township, 270 F.Supp.2d 633, 656 (E.D
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.Pa.2003), the court held that the plaintiff stated a claim under section 1983 that met
the ‘shocks the conscience’ standard by alleging that zoning regulations were
enforced with the intent to harm and/or restrict the business interests of the plaintiff
whowasalessee. . .. [T]hecourt findsthat, albeit thisis aclose question, plaintiff's
complaint implicated the ‘shocks the conscience’ test sufficiently to survive the
motion to dismiss.”)

Lewis did not settle the question of who makes the determination of
"conscience-shocking." See, e.q., Terrell v. Larson, 396 F.3d 975, 981 (8th Cir.
2005) (en banc) (“Because the conscience-shocking standard is intended to limit
substantive due processliability, it isan issue of law for the judge, not a question of
fact for thejury.”); Moran v. Clarke (Moran 1), 296 F.3d 638, 643 (8th Cir. 2002)
(en banc) (“[W]hether the plaintiff has presented sufficient evidence to support a
claimed violation of asubstantive due processright is aquestion for the fact-finder,
herethejury.”); Armstrongyv. Squadrito, 152 F.3d 564, 577 (7th Cir. 1998) ("[T]he
guestion of whether the defendants conduct constituted deliberate indifferenceis a
classicissuefor the fact finder. We know that the submission of the issue to the fact
finder may create some confusion because, technically, the question is the second
consideration in our inquiry into the existence of a violation of substantive due
process. Nevertheless, because this question isafactual mainstay of actionsunder 8
1983, we do not believe it should receive consideration as a question of law. Any
concern about alowing the fact finder to determine a constitutional question is
ameliorated by the overlap between thisinquiry and thethird step in our analysis--an
examination of the totality of the circumstances--which is a question of law.");
Bovari v. Town of Saugus, 113 F.3d 4, 6 (1st Cir. 1997) ("Under Evans [v. Avery],
the question is not whether the officers decision to dog the Honda was sound--
decisionsof thissort alwaysinvolve mattersof degree--but, rather, whether arational
jury could say it was conscience-shocking."); Crowe v. County of San Diego, 359
F.Supp.2d 994, 1030 (S.D. Cal. 2005) (“Although Michaegl contends that whether
defendants conduct ‘ shocks the conscience’ isan issuefor the jury, he hasfailed to
cite any case law in support of his contention, and the court's own research reveals
case law holding that this determination isan issue of law for the court.”); Busch v.
City of New York, No. 00 CV 5211(SJ), 2003 WL 22171896, at *6 (E.D.N.Y . Sept.
11, 2003) (not reported) (whether conduct shocks the conscience is a question for
jury); Johnson v. Freeburn, No. 96-74996, 2002 WL 1009572, at *4, *5 (E.D.
Mich. April 24, 2002) (not reported) (“The concerns of Justices O'Connor, Scalia,
and Thomas, suggest that the risks of unrestrained and unelected subjectivity--the
antithesis of arule of law--would be far greater if the nearly unreviewable personal
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sentiments of jurors are added to the mix in the application of this substantive due
process standard. While courts have routingly submitted this standard to juries, see,
e.g., Walker v. Bain, 257 F.3d 660, 671-73 (6th Cir.2001); United Sates v. Walsh,
194 F.3d 37 (2d Cir.1999); Boveri v. Town of Saugus, 113 F.3d 4, 6-7 (1st Cir.1997),
much can be said that this should be accompanied by judicial guidance, if not
preempted totally by judges once ajury hasresolved all the material disputed issues
of fact, asis often done in the qualified immunity area under [Harlow]. . . . It may
bethat thetradition of generally giving ‘ shockstheconscience’ issuestothejury will
continue notwithstanding many arguments against it. Nonetheless, on facts such as
those in this case, ajudge would have been warranted in directing the jury that after
ruling for Plaintiff on the disputed factual questions (answered in jury question 1),
the gratuitous threat or instruction to armed guards to have an inmate shot if he
moves--given by a corrections officer who earlier that day threatened to have the
inmatekilled, and given for nolegitimate penol ogical purpose, but toretaliate against
the inmate for reporting to authorities the correction officer's earlier threat on the
inmate'slife--does‘ shock the conscience’ asamatter of law.”); Escatel v. Atherton,
No. 96 C 8589, 2001 WL 755280, at *6 n. 14 (N.D. III. July 2, 2001) (not reported)
(“The Supreme Court has not made clear whether the ‘shocks the conscience’
anaysisis normally a question for the jury or whether it isaquestion of law for the
court. . . The Seventh Circuit has said that it is a question of law. . . Other courts
have indicated it is a decision for the court, not the jury, to decide.”); Mason v.
Stock, 955 F. Supp. 1293, 1308-09 (D. Kan. 1997) ("[T]he "shock the conscience”
determination is not a jury question. . . . Under the rules pertaining to summary
judgment, a plaintiff who wishesto assert a Collins' claim must, at minimum, point
to conduct or policieswhich would require the court to makea ' conscience shocking'
determination.”); Mellottv. Heemer, 1997 WL 447844, * 15 (M.D. Pa. July 23, 1997)
(not reported) (" Thequestion of whether conduct is* truly conscience shocking' isone
for the jury."), rev'd on other grounds, 161 F.3d 117 (3d Cir. 1998).

D. Derivative Nature of Entity Liability

In City of LosAngelesv. Heller, 475 U.S. 796 (1986), the Court held that if
there is no constitutional violation, there can be no liability on the part of the
individual officer or thegovernment body. "If aperson has suffered no constitutional
injury at the hands of the individual police officer, the fact that the departmental
regul ations might have authorized the use of constitutionally excessiveforceisquite
besidethepoint.” Id. at 799 (emphasisinorigina). To borrow an analogy from Judge
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Rosenn, where there is no "kick," neither the foot nor the head can be incul pated.
Andrews v. City of Philadelphia, 895 F.2d 1469, 1481 (3d Cir. 1990).

See also Hicks v. Moore, 422 F.3d 1246, 1251, 1252 (11th Cir. 2005)
(“Plaintiff contends Clouatre (pursuant to the Jail's practice) violated Plaintiff'srights
under the Fourth Amendment by strip searching her without reasonable suspicion.
Shealsoclaimsthat Sheriff M oore, Captain Ausburn, and Sergeant Gosnell areliable
to her based on a theory of supervisory liability because they failed to train jailers
properly about when to conduct strip searches, instead adhering to the general
practice that required strip searches of all detainees regardless of the charge or
circumstances. Wewill assumethat it wasthe practice of Habersham County to strip
search every detainee who was to be placed in the general population of the Jail. . .
And given the Circuit's precedent, we must conclude the search of Plaintiff cannot
bejustified under the Constitution on the single ground that Plaintiff was about to be
placed in the Jail's general population. . .That conclusion, however, does not mean
that Plaintiff's own constitutional rights were violated when she was searched: just
because shewasstrip searched at ajail that had asearch practicethat would generally
violate the Constitution does not mean every search that was conducted actually
violated the Constitution. . . Wesaidin Skurstenisthat ‘ “reasonabl e suspicion” may
justify astrip search of apretrial detainee.’. . Because we conclude that reasonable
suspicion existed for this particular strip search, we also must conclude that no
constitutional right wasviolated by thesearch.”); Youngv. City of Providence, 404
F.3d 4, 26, 27 (1st Cir. 2005) (“At the outset, we agree with the district court's
reasoning that any proper allegation of failureto train must be aimed at Solitro'slack
of training and not at the deficiencies in Saraivas or Cornel's training, and must
allegethat Solitro'slack of training caused him to take actions that were objectively
unreasonable and constituted excessive force on the night he shot Cornel. Such a
theory, when the evidence is looked at most favorably to the plaintiff, can be made
out inthiscase: ajury could find that Solitro's shooting of Cornel was unreasonable,
inter alia, because he should have recognized Cornel as an off-duty officer (dueto
Cornel's demeanor and verbal commands) or not shot Cornel so rapidly without
making sure of his identity. A jury could find that Solitro made such mistakes
because of the PPD's lack of training on on-duty/off-duty interactions, avoiding
misidentifications of off-duty officers, and other issuesrelating to the City's always
armed/always on-duty policy. Further, ajury could find that this training deficiency
constituted deliberate indifference to Cornd's rights.”); Crocker v. County of
Macomb, No. 03-2423, 2005 WL 19473, a *5, *6 (6th Cir. Jan. 4, 2005)
(unpublished) (“If the plaintiff fails to establish a constitutional violation by an
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individua officer, the local government unit cannot be held liable for a failure to
train under 8 1983. .. More specificaly, where there exists no constitutional
violation for failure to take special precautionsto prevent suicide, then there can be
no constitutional violation on the part of alocal government unit based onitsfailure
to promulgate policies and to better train personnel to detect and deter jail suicides.
..Becausenoindividual defendant violated Tarzwell'sconstitutional rights, Macomb
County necessarily isnot liable to plaintiff under afailure to train theory or on the
theory that the County failed to promulgate effective policiesfor suicide prevention.
Even if the County could be held liable absent liability on the part of an individual
defendant, plaintiff has not identified any policy or custom that evidences deliberate
indifference on the County's part either to the risk that Tarzwell would try to kill
himself or to the problem of suicide attempts by pretrial detainees in general. The
court notes in this regard that the alleged failure to comply with a regulation
governing the visibility of holding cells alone does not rise to the level of a
constitutional violation. . . Finaly, plaintiff has not shown that defendant had a
deliberate and discernible county policy to maintain a jail that was inadequately
designed and equipped for the prevention of suicides. For these reasons, the district
court did not err by granting summary judgment in favor of Macomb County.”);
Bowman v. Corrections Corporation of America, 350 F.3d 537, 546, 547 (6th Cir.
2003) (“In Speer, the Eighth Circuit held that there must be a violation of the
plaintiff's constitutional rightsin order for liability to attach to either the individual
defendants or to the municipal authority under 81983. In Speer, the plaintiff's
constitutional rights were violated, but not by the Mayor. Here, if we uphold the
jury's findings as to Dr. Coble and Warden Myers, there was no violation of
Bowman's rights by anyone, even if CCA's policy implicitly authorized such a
violation. The similarity between this case and Heller is that the constitutional
violation claimed either occurred or did not occur as adirect result of the actions of
at least one person, in this case Dr. Coble. This is not a scenario in which the
‘combined actions of multiple officials' could giveriseto the violation at issue. For
these reasons, we affirm the district court's denial of Bowman's motion for a
judgment as a matter of law against the defendantsin this case.”); Jarrett v. Town
of Yarmouth, 331 F.3d140, 151 (1st Cir. 2003) (per curiam) (“[1]t appears that the
jury initially concluded that the Town of Yarmouth's bite and hold policy was
unconstitutional, and reasoned that any application of that policy must be
unconstitutional per se. Their reasoning was erroneous as a matter of law. We
conclude after conducting the Graham balancing test that Officer McClelland's
release of adog trained to bite and hold did not violate Jarrett's Fourth Amendment
rights as a matter of law. Our determination that Jarrett suffered no constitutional
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injury isdispositiveof hismunicipal liability claimagainst the Town of Y armouth.”);

Cuesta v. School Bd. Of Miami Dade County, 285 F.3d 962, 970 n.8 (11th Cir.
2002) (“Because we hold that Cuesta suffered no deprivation of her constitutional
rights, we need not decide the question of whether the County's policy, in which all
felony arrestees are strip searched, might deprive others of their constitutional
rights.”); Curley v. Village of Suffern, 268 F.3d 65, 71 (2d Cir.2001) (“Following
Heller, we have recognized that a municipality cannot be liable for inadequate
training or supervision when the officersinvolved in making an arrest did not violate
the plaintiff's constitutional rights. . . . Further, the verdict form in this case reveals
thejury found no deprivation of rightsin thefirst instance, without ever reaching the
question of whether qualified immunity insul ated defendants conduct as objectively
legally reasonable. Thispointissignificant because caselaw further suggests Heller
will not save a defendant municipality from liability where an individual officer is
found not liable because of qualified immunity.”); Trigalet v. City of Tulsa, 239
F.3d 1150, 1154-56 (10th Cir. 2001) (“[W]e consider whether amunicipality can be
held liable for the actions of its employees if those actions do not constitute a
violation of a plaintiff's constitutional rights. We conclude, based on Lewis and
Brown, as well as decisions from this and other circuits, . . . that a municipality
cannot be held liable under these circumstances. . . . Here, the threshold issue is
whether the action causing the harm (police pursuit resulting in death of innocent
bystander) statesaconstitutional violation at all. Because there was no evidence that
the officer intended to harm the decedents, Lewisdictatesthat no constitutional harm
has been committed. Therefore, plaintiffs cannot meet the first prong of the test set
forth in Collins v. City of Harker Heights. . . . Thus, even if it could be said that
Tulsas policies, training, and supervision were unconstitutional, the City cannot be
held liable where, as here, the officers did not commit a constitutional violation. . .
. In sum, we hold that absent a constitutional violation by the individual police
officerswhose conduct directly caused plaintiffs injuries, there can be no municipal
liability imposed on the City of Tulsa on account of its policies, customs, and/or
supervision with regard to the individual defendants.”); Young v. City of Mount
Ranier, 238 F.3d 567, 579 (4th Cir. 2001) (“ Thelaw isquiteclear inthiscircuit that
a section 1983 failure-to-train claim cannot be maintained against a governmental
employer in a case where there is no underlying constitutional violation by the
employee. . . . Because the Parents have failed to allege a constitutional violation on
the part of any law enforcement officer, the district court properly dismissed the
failure-to-train claims asserted against the governmental employers.”); Treece v.
Hochstetler, 213 F.3d 360, 364 (7th Cir. 2000) (“[B]ecause a jury has determined
that Hochstetler was not liable for committing a constitutional deprivation (tort)
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against Treece, it isimpossible under existing case law for the City to be held liable
for itsknowledgeor inaction concerning itsofficer'sactivity.”); Hayden v. Grayson,
134 F.3d 449, 455 (1st Cir. 1998) ("Normally . .. amunicipality cannot be held liable
unlessits agent actually violated the victim's constitutional rights."); S.P. v. City of
Takoma Park, 134 F.3d 260, 272, 274 (4th Cir. 1998) ("Even assuming for the
purposes of summary judgment that the training of its officerswas unconstitutional,
Takoma Park cannot be held liable when, as here, no constitutional violation
occurred because the officers had probable cause to detain Peller. . . . Because the
officers had probable cause to detain Peller for the limited purpose of transporting
her to WAH for an emergency mental evaluation, no constitutional violation
occurred. Assuch, TakomaPark necessarily isnot liablefor any alleged injuries.");
Wyke v. Polk County School Board, 129 F.3d 560, 568-69 (11th Cir. 1997) ("[T]o
prevail on a8 1983 claim against alocal government entity, a plaintiff must prove
both that her harm was caused by a constitutional violation and that the government
entity isresponsiblefor that violation. . . Canton discussed only the secondissue, i.e.,
whether the city's ‘policy' was responsible for its employee's violation of the
plaintiff's constitutional rights. For purposes of its discussion, the Court assumed
that thoserightshadindeed beenviolated. . . . We cannot make the same assumption.
Before addressing whether the School Board can be held liable for afailureto train
its employees, we must first determine whether those employees violated any of
Wyke's constitutional rights by failing to discharge some constitutional duty owed
directly to Shawn (and thus indirectly owed to Wyke), or some constitutional duty
owed directly to Wyke. . . DeShaney, at least in part, mandates that we answer that
guestion in the negative."); Estate of Phillipsv. City of Milwaukee, 123 F.3d 586,
597 (7th Cir. 1997) ("Neither the City nor the police officers supervisor can be held
liableon afailureto train theory or on amunicipal policy theory absent afinding that
theindividual police officersareliable on the underlying substantive claim."); Hunt
v. Applegate, No. 95-1062, 1996 WL 748158, *2 (6th Cir. Dec. 31, 1996)
(unpublished) (Panel decision on petition to rehear) ("It is impossible to establish
deliberate indifference to a constitutional violation through the failureto train when
the constitutional violation itself does not exist or isleft completely undefined and
unformed and when the municipal policy makersat fault are not identified. Thus, in
the absence of aconstitutional injury committed by municipal employeesand caused
by alack of training, thereisno viable ‘failureto train' theory under City of Canton
v. Harris."); Wilson v. Meeks, 98 F.3d 1247, 1255 (10th Cir. 1996) ("The district
court correctly concluded no municipal liability could be found in this case because
there was no constitutional violation committed by any of the individual
defendants."); Quintanilla v. City of Downey, 84 F.3d 353, 355 (9th Cir. 1996)
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("Plaintiff cites [Chew and Hopkins v. Andaya] for the proposition that a police
department may be liable under 81983 for damages caused by unconstitutional
policiesnotwithstanding the exoneration of theindividual officer whose actionswere
the immediate cause of the constitutional injury. While this may be true if the
plaintiff established that he suffered a constitutional injury, and the officer's
exoneration resulted from qualified immunity, . . . this proposition has no
applicability here. Plaintiff failed to establish that he suffered a constitutional
injury."); Hinkle v. City of Clarksburg, 81 F.3d 416, 420 (4th Cir. 1996) ("In the
absence of any underlying use of excessive force against [plaintiff], liability cannot
be placed on either the non-shooting officers, asupervisor, or the City."); Thompson
v. City of Lawrence, 58 F.3d 1511, 1517 (10th Cir. 1995) (no municipa liability
where no underlying constitutional violation by officers); Webber v. Mefford, 43
F.3d 1340, 1344 (10th Cir. 1994) ("Because Defendant Griffin did not violate
Plaintiffs constitutional rights, thedistrict court correctly dismissed Plaintiffs claims
against the City of Sapulpafor inadequatetraining, supervision, and pursuit policies.
A claim of inadequate training, supervision, and policies under § 1983 cannot be
made out against asupervisory authority absent afinding of constitutional violation
by the person supervised."); Scott v. Henrich, 39 F.3d 912, 916 (9th Cir. 1994)
("[Paintiff] contends that even if the conduct of the individual officers was
objectively reasonable, the municipa defendants may still face liability under City
of Canton v. Harris, 489 U.S. 378 (1989). While the liability of municipalities
doesn't turn on the liability of individual officers, it is contingent on a violation of
constitutional rights. Here, the municipa defendants cannot be held liable because
no constitutional violation occurred."); Thompson v. Boggs, 33 F.3d 847, 859 (7th
Cir. 1994) (whereno underlying constitutional violation by officer, noliability onthe
part of the City or Police Chief); Abbott v. City of Crocker, 30 F.3d 994, 998 (8th
Cir. 1994) ("The City cannot be liable in connection with either the excessive force
claim or theinvalid arrest claim, whether on afailure to train theory or amunicipa
custom or policy theory, unless Officer Stone is found liable on the underlying
substantive claim.”); Spearsv. City of Louisville, 27 F.3d 567 (Table), 1994 WL
262054, * 3 (6th Cir. June 14, 1994) ("[T]here must be a constitutional violation for
there to be 8§ 1983 municipal liability ... Because there was no deprivation of
constitutional rights here, there is no basis for liability under § 1983, municipal or
otherwise. Whether Louisville had an ‘informal’ policy of permitting its police
officers to engage in high-speed pursuits for non-hazardous misdemeanors is
irrelevant to the question of whether therewas a deprivation of constitutional rights,
aprerequisite to theimposition of § 1983 liability."); Temkin v. Frederick County
Commissioners, 945 F.2d 716, 724 (4th Cir. 1991) (no claim of inadequate training
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can be made against supervisory authority, absent finding of constitutional wrong on
part of person being supervised); Apodacav. Rio Arriba County Sheriff'sDept., 905
F.2d 1445, 1447 (10th Cir. 1990) (when no underlying constitutional violation by a
county officer, no action for failing to train or supervise the officer); Belcher v.
Oliver, 898 F.2d 32, 36 (4th Cir. 1990) (where it was clear there was no
constitutional violation, no need to reach question of whether amunicipal policy was
responsiblefor the officers action); Williamsv. Borough of West Chester, 891 F.2d
458, 467 (3d Cir. 1989) (where no viable clam against any individual officer, no
Monell claim against the Borough); Dye v. City of Warren, 367 F.Supp.2d 1175,
1189, 1190 (N.D. Ohio 2005) (“As the United States Supreme Court explained in
City of Cantonv. Harris,. . . amunicipality'sfailureto trainisin general not enough
to prove a constitutional violation. . . Instead, Section 1983 plaintiffs can use a
municipality's failure to train as one way to make the required showing that a
municipal policy or custom was the ‘moving force’ behind an already established
constitutional deprivation. . . Therefore, Mr. Dye's failure-to-train claim, like his
basic excessiveforce claim against the Chief, requiresapredi cate showing that Chief
Mandopoulos did violate Mr. Dye's Fourth Amendment right to be free from
excessive force. Accordingly, this Court's finding that the Chief was not liable for
any constitutional deprivation against Mr. Dye forecloses the plaintiff's Fourth
Amendment claims against the City.”); Jicarilla Apache Nation v. Rio Arriba
County, 376 F.Supp.2d 1096, 1100 (D.N.M. 2004) (“The Defendants assert that
therenolonger existsany genuineissueof material fact becausethe Court previousy
held that theindividual Defendants, intheir individual capacities, did not violate the
Congtitution. Thus, the Defendants assert it isimproper to alow the suit to proceed
against the County and the individual Defendants in their official capacities. The
Nation argues that its claims against the County and its officials should proceed
because the Court ruled on whether the Defendants were entitled to qualified
immunity, but did not determine whether the Defendants actually violated the
Nation's constitutional rights. Because this Court previously granted summary
judgment, and in doing so held that the Nation had not produced evidence that the
individual Defendantsintheir individual capacity violated the Constitution, . . . there
can benoliability for County or theindividual Defendantsintheir official capacities.
There is no underlying constitutional violation.”); Butler v. Coitsville Township
Police Dep't, 93 F. Supp.2d 862, 868 (N.D. Ohio 2000) (“Because the Court has
found insufficient evidence of any constitutional violation by the defendant law
enforcement officers, the defendant government entities cannot be held liable under
8 1983 and are therefore entitled to judgment as a matter of law.”); Sanchez v.
Figueroa, 996 F. Supp. 143, 147 (D.P.R. 1998) (Inaction against supervisory officia
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for failure to train and failure to screen/supervise, plaintiff must first establish that
non-supervisory officer violated plaintiff's decedent's constitutional rights.);
Friedman v. City of Overland, 935 F. Supp. 1015, 1018 (E.D. Mo. 1996) ("It is
clearly established that amunicipality cannot be held liable under s 1983, whether on
a fallure to train theory or a municipal custom and policy theory, unless the
munici pal/state empl oyeeisfound liableon theunderlying substantive constitutional
clam."); Dismukes v. Hackathorn, 802 F. Supp. 1442, 1448 (N.D. Miss. 1992)
("[T]he court's conclusion that there is insufficient evidence to raise afactual issue
astotheofficer'srecklessness[in high speed pursuit] requires summary judgment in
the claims against Starkville and the police chief. If Officer...did not violate
plaintiffs constitutional rights, the same applies to the police chief and the city of
Starkville."); Montgomery v. County of Clinton, Michigan, 743 F. Supp. 1253,
1257 (W.D. Mich. 1990) ("If [officerg] inflicted no constitutional injury, thoughtheir
conduct was enabled by policy, custom or deficient training, the County and Sheriff
could bear no liability."), aff'd, 940 F.2d 661 (6th Cir. 1991) (Table).

But see Grayv. City of Detroit, 399 F.3d 612, 617-19 (6th Cir. 2005) (“When
an officer violates a plaintiff's rights that are not ‘clearly established,” but a city's
policy was the ‘moving force' behind the constitutional violation, the municipality
may be liable even though the individua officer isimmune. . .. It is arguable,
therefore, that the District Court erred in its conclusion that ‘[i]f no constitutional
violation by theindividua defendantsisestablished, themunicipal defendantscannot
be held liable under S 1983." Assuming for the sake of argument that this Circuit
permitsamunicipality to be held liablein the absence of any employee'scommitting
a constitutional violation, the remaining question for us then is whether the City's
policy makers' decisionsregarding suicide prevention werethemsel ves constitutional
violations, asplaintiff contends. . . . A municipality may beliable under 81983 where
the risks from its decision not to train its officers were * so obvious' asto constitute
deliberateindifferencetotherightsof itscitizens. . . Asappliedto suicideclaims, the
case law imposes aduty on the part of municipalities to recognize, or at least not to
ignore, obvious risks of suicide that are foreseeable. Where such arisk isclear, the
municipality has a duty to take reasonable steps to prevent the suicide. Very few
cases have upheld municipality liability for the suicide of a pre-trial detainee. . . .
Pre-trial detainees do not have a constitutiona right for cities to ensure, through
supervision and discipline, that every possible measure be taken to prevent their
suicidal efforts. Detainees have aright that city policies, training and discipline do
not result in deliberate indifference to foreseeabl e and preventabl e suicide attempts.
Here, the plaintiff never made any statementsthat could reasonably beinterpreted as
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threatening to harm himself, and none of his destructive acts were self-directed.
Therewasno indication that hewould turn hisanger and agitation upon himself. The
city'sagentscomplied with city policiesregarding medical care. Gray wastransferred
to the Recelving Hospital because of his physical complaints. He was screened by an
intake nurse before being placed in a cell. . . . Plaintiff has documented twenty
in-custody deaths, other than Gray's, that occurred in the city's various holding
facilities over the eight year period between June 24, 1993, and August 3, 2001. Of
these, only two were suicides, with one occurring in 1998 and onein 1999. Plaintiff
arguesthat policymakersfailed to adequately disciplineor enforcetheir policieswith
respect to monitoring, but as of Gray's death no other inmate had ever committed
suicide in a Receiving Hospita cell.”); Eppsv. Lauderdale County, No. 00-6737,
2002 WL 1869434, a *2, *3 (6th Cir. Aug. 13, 2002) (Cole, J,
concurring)(unpublished) (“I concur with the majority that this high speed pursuitis
governed by County of Sacramento v. Lewis, 523 U.S. 833 (1998), and that
Appellants fail to allege facts sufficient to establish individual officer liability for
injuries pursuant to the substantive due process doctrine. | aso agree that no
municipal liability existsin the present case. | write separately, however, to clarify
my understanding of City of LosAngelesv. Heller, 475 U.S. 796 (1986) (per curiam),
that a municipality may still be held liable for a substantive due process violation
even when theindividual officer isabsolved of liability. . .. | read Heller to prohibit
municipal liability only when the victim suffers no constitutional injury at all, not
when thevictimfailsto tracethat constitutional injury to anindividual policeofficer.
... A given constitutional violation may be attributable to amunicipality'sactsalone
and not to those of its employees--as when agovernment actor in good faith follows
a faulty municipal policy. . . A municipality aso may be liable even when the
individual government actor is exonerated, including where municipal liability is
based on the actionsof individual government actorsother than thosewho arenamed
as parties. . . Moreover, it is possible that no one individual government actor may
violate a victim's constitutional rights, but that the * combined acts or omissions of
several employees acting under a governmental policy or custom may violate an
individua's constitutional rights.’”); Gibson v. County of Washoe, 290 F.3d 1175,
1186 n.7, 1188, 1189 n.9 & n.10 (9th Cir. 2002) (“*The municipal defendants. . .
assert that if we conclude, aswedo, . . . that theindividual deputy defendants are not
liable for violating Gibson's constitutiona rights, then they are correspondingly
absolved of liability. Although there are certainly circumstances in which this
proposition iscorrect, . .. it has been rgected as an inflexible requirement by both
this court and the Supreme Court. For example, a municipality may be liable if an
individual officer is exonerated on the basis of the defense of qualified immunity,
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becauseevenif an officer isentitled toimmunity aconstitutional violation might till
have occurred. . . Or amunicipality may beliable evenif liability cannot be ascribed
to a single individual officer. . . And in Fairley v. Luman, 281 F.3d 913 (Sth
Cir.2002), we explicitly rgected amunicipaity's argument that it could not be held
liable asamatter of law because the jury had determined that the individual officers
had inflicted no constitutional injury. . .In any event, in this case, the constitutional
violations for which we hold the County may be liable occurred before the actions
of theindividual defendantsat thejail, so the County isnot being held liablefor what
those deputies did. The County's violations . . . involved the decision to commit
Gibsonto the custody of thejail deputies despite hismental illness, and to do so with
no direction to treat that illness while he was in jail or to handle him specialy
becauseof it. . . . When viewed in the light most favorableto Ms. Gibson, the record
demonstratesthat the County'sfailureto respond to Gibson's urgent need for medical
attention was a direct result of an affirmative County policy that was deliberately
indifferent, under the Farmer standard, to thisneed. . . Becausethat isso, we do not
addresswhether it is necessary to prove the subjective Farmer state of mindin suits
against entitiesrather thanindividuals. . . . [ T]he Supreme Court has commented that
itisdifficult to determinethe subjective state of mind of agovernment entity. .. This
statement does not, however, precludethe possibility that amunicipality can possess
the subjective state of mind required by Farmer. First, it is certainly possible that a
municipality's policies explicitly acknowledge that substantial risks of serious harm
exist. Second, numerous cases have held that municipalities act through their
policymakers, who are, of course, natural persons, whose state of mind can be
determined. . . .To find the County liable under Farmer, the County must have (1)
had apolicy that posed a substantial risk of serious harm to Gibson; and (2) known
that itspolicy posed thisrisk.”); Fairleyv. Luman, 281 F.3d 913, 916, 917 (Sth Cir.
2002) (per curiam) (“The City claims the Supreme Court's decision in City of Los
Angelesv. Heller, 475U.S. 796 (1986), and this court'sdecisionsin Scott v. Henrich,
39 F.3d 912 (9th Cir.1994), and Quintanilla v. City of Downey, 84 F.3d 353 (Sth
Cir.1996), precludemunicipal liability asamatter of law under 8 1983 when thejury
exoneratestheindividual officersof constitutional wrongdoing. . . . Heller, Scott and
Quintanilla control John's excessive force claim. Exoneration of Officer Romero of
the charge of excessive force precludes municipa liability for the alleged
unconstitutional use of such force. To hold the City liable for Officer Romero's
actions, we would have to rely on the § 1983 respondeat superior liability
specifically rejected by Monell. However, these decisions have no bearing on John's
Fourth and Fourteenth Amendment claims against the City for arrest without
probable cause and deprivation of liberty without due process. These alleged

-120-



constitutional deprivations were not suffered as aresult of actions of the individual
officers, but as a result of the collective inaction of the Long Beach Police
Department. . . . The district court did not err by denying the City's motion for’
judgment as a matter of law on the Monell claim based on the jury's exoneration of
the individual officers alone. If a plaintiff establishes he suffered a constitutional
injury by the City, the fact that individual officers are exonerated is immaterial to
liability under 8 1983. . . Otherwise, municipa liability may attach where a
congtitutional deprivation is suffered as a result of an officia city policy but no
individual officer is named as a defendant, see City of Canton, but not where named
individual officers are exonerated but a constitutional deprivation was in fact
suffered. In either case, a constitutional deprivation--the touchstone of § 1983
liability--was a consequence of city policy.”); Speer v. City of Wynne, 276 F.3d
980, 985-87 (8th Cir. 2002) (*Our court has previously rejected the argument that
Heller establishes arule that there must be a finding that a municipal employeeis
liable in his individual capacity as a predicate to municipal liability. . . . The
appropriate question under Heller is whether a verdict or decision exonerating the
individual governmental actors can be harmonized with a concomitant verdict or
decision imposing liability on the municipal entity. The outcome of the inquiry
depends on the nature of the constitutional violation alleged, the theory of municipal
liability asserted by the plaintiff, and the defenses set forth by the individual actors.
We do not suggest that municipal liability may be sustained where there has been no
violation of the plaintiff's constitutional rights as a result of action by the
municipality's officials or employees. Cf. Trigalet v. City of Tulsa, 239 F.3d 1150,
1156 (10th Cir.2001) (concluding that a municipality may be held liable only if the
conduct of its employees directly caused a violation of a plaintiff's constitutional
rights); Schulzv. Long, 44 F.3d 643, 650 (8th Cir.1995) ("It isthe law in this circuit
... that a municipality may not be held liable on a failure to train theory unless an
underlying Constitutional violationislocated."). After al, amunicipality can act only
through its officials and employees. However, situations may arise where the
combined actions of multiple officials or employeesmay giveriseto aconstitutional
violation, supporting municipal liability, but where no one individual's actions are
sufficient to establish personal liability for the violation. . . . The district court's
decision to impose liability on the City here is potentially reconcilable with its
judgment in favor of Mayor Green. The district court found that Mayor Green
publicized the all egations agai nst Speer, but the constitutional violation accruesonly
when an employee is denied the opportunity to clear his name. It is possible, for
instance, that the district court relied on the fact that some other city officia or
officials with final employment-policymaking authority (such as the city council)
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refused Speer the opportunity to clear hisname. If so, Mayor Green's conduct would
have been insufficient to support individual liability, yet the City would beliablefor
the act of its policymaker who did deny Speer that opportunity. Municipal liability
may attach based on the single act or decision of amunicipal decisionmaker if the
decisionmaker possessesfinal authority to establish municipal policy over the subject
matter in question. . . It may also be possible that the district court found that afinal
policymaker ratified the decision to discharge Speer without a hearing, which could
also form the basis for municipal liability. . . . Because the district court did not
make findings concerning which City policymakers violated Speer's rights and did
not make specific conclusions of law concerning the theory of municipal liability
supporting its judgment against the City, we cannot say with any certainty that the
court's decisions can or cannot be harmonized. We therefore find it necessary to
remand thiscaseto thedistrict court to make specific findingsof fact and conclusions
of law explaining the basisfor the City'sliability and explaining the basisfor Mayor
Green'sdismissal.”); Kneipp v. Tedder, 95 F.3d 1199, 1213 (3d Cir. 1996) ("The
precedent in our circuit requiresthe district court to review the plaintiffs' municipal
liability claimsindependently of the section 1983 claimsagainst theindividual police
officers, asthe City'sliability for asubstantive due process viol ation does not depend
upon the liability of any police officer."); Chew v. Gates, 27 F.3d 1432, 1438 (Sth
Cir. 1994) ("A judgment that [police officer] isnot liable for releasing [police dog],
given all of the circumstances, would not preclude ajudgment that by implementing
a policy of training and using the police dogs to attack unarmed, non-resisting
suspects, including [plaintiff], the remaining defendants caused a violation of
[plaintiff's] constitutional rights. Supervisorial liability may be imposed under
section 1983 notwithstanding the exoneration of the officer whose actions are the
immediate or precipitating cause of the constitutional injury."); Fagan v. City of
Vineland, 22 F.3d 1283, 1292 (3d Cir. 1994) (Fagan 1) (holding, in context of "a
substantive due process case arising out of a police pursuit, an underlying
congtitutional tort can still exist even if no individual police officer violated the
Congtitution . . . . A finding of municipal liability does not depend automatically or
necessarily on the liability of any police officer. Even if an officer's actions caused
death or injury, he can only be liable under section 1983 and the Fourteenth
Amendment if hisconduct ‘ shocksthe conscience.' [footnote omitted] Thefact that
the officer's conduct may not meet that standard does not negate the injury suffered
by the plaintiff asaresult. If it can be shown that the plaintiff suffered that injury,
which amounts to deprivation of life or liberty, because the officer was following a
city policy reflecting the city policymakers' deliberate indifference to constitutional
rights, thenthe City isdirectly liable under section 1983 for causing aviolation of the
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plaintiff's Fourteenth Amendment rights. The pursuing police officer is merely the
causal conduit for the constitutional violation committed by the City."); Simmons
v. City of Philadelphia, 947 F.2d 1042, 1058-65 (3d Cir. 1991) (no inconsistency in
jury's determination that police officer's actions did not amount to constitutional
violation, while city was found liable under § 1983 on theory of policy of deliberate
indifferenceto serious medical needsof intoxicated and potentially suicidal detainees
and failure to train officers to detect and meet such needs); Parrish v. Luckie, 963
F.2d 201, 207 (8th Cir. 1992) (A public entity or supervisory official may beliable
under 8 1983, even though no government individuals were personally liable.");
Rivasv. Freeman, 940 F.2d 1491, 1495-96 (11th Cir. 1991) (Sheriff found liablein
his official capacity for failure to train officers regarding identification techniques
and failure to properly account for incarcerated suspects, while deputies’ actions
whichflowed fromlack of proceduresweredeemed merenegligence); Gibson v. City
of Chicago, 910 F.2d 1510, 1519 (7th Cir. 1990) (dismissal of claim against officer
on groundsthat hedid not act under color of statelaw not dispositiveof claim against
City where allegations of municipa policy of alowing mentally unfit officers to
retain service revolvers); Arnold v. City of York, 340 F.Supp.2d 550, 552, 553
(M.D. Pa.2004) (“We find that Plaintiffs have properly pled a Section 1983 claim
against Defendants by alleging that they acted with deliberate indifferencein failing
to provide adequate training for handling encounters with mentally ill and
emotionally disturbed persons, and that this failure to train resulted in Decedent's
death. . . Defendantsarguethat because Plaintiffsarenot suing theindividual officers
involved in the incident, this fact somehow establishes that the officers did not
violate Decedent's constitutional rights and, in turn, the City and its Police Chief
cannot be held liable. We disagree. As Magistrate Judge Mannion correctly noted,
the Third Circuit has held that a municipality can be liable under Section 1983 and
the Fourteenth Amendment for a failure to train its police officers, even if no
individua officer violated the Constitution. . . The Third Circuit so held because
claims against officers at the scene differ from claims against a municipality in that
they ‘require proof of different actionsand mental states.’. . Evenif wewereto agree
with Defendants argument that Fagan's holding is on dubious grounds,. . . based on
Plaintiffs allegationsand at thisearly stagein thelitigation, weareunwillingto hold
that no constitutional violation occurred.”); Thomasv. City of Philadelphia, No.
Civ.A. 01-CV-2572, 2002 WL 32350019, at *3, *4 (E.D. Pa. Feb. 7, 2002) (not
reported) (“Inthis case, thefact that no individual police officer may be liable under
§ 1983 for lack of the requisite intent under Lewis does not necessarily mean that
Plaintiff has not suffered a constitutional injury for which the municipality may be
heldindependently liable. ... Other circuit courtshave explicitly disagreed with the
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decisionin Fagan regarding independent municipa liability, and some Third Circuit
caselaw subsequent to Fagan appearsto cast doubt upon itsanalysis.Until the Court
of Appeals decides to the contrary, however, the Court must follow the law in this
circuit aslaid out in Fagan.” [footnotes omitted])); Estate of Cillsv. Kaftan, 105
F. Supp.2d 391, 402, 403 (D.N.J. 2000) (In the context of a prison suicide case, the
court relied on Smmons and Fagan to conclude that “in the present case, the fact
that the Court finds that none of the Low-Level Employees violated Cills
constitutional rights does not preclude the Court from finding that the Department
may be independently liable for an unconstitutional policy. . . . A reasonable
factfinder could conclude that the absence of qualified mental health personnel who
could assist the Department employees in making an assessment of an inmate's
suicidal vulnerability wasaseriousdeficiency inthe Department's suicide policy that
created aseriousrisk that injury or death would result from an inmate's attempted or
successful suicide.”); Kurilla v. Callahan, 68 F. Supp.2d 556, 557, 565 (M.D. Pa.
1999) (“I find that the momentary use of force by aschool teacher isto be judged by
the shocks the conscience standard. | also find that Callahan's conduct, which
consisted of striking ablow to Kurilla's chest that resulted in bruising but otherwise
did not require medical care, wasnot so ‘"brutal” and “offensive to human dignity"”’
as to shock the judicia conscience. . .. While Calahan's conduct did not violate
substantive due[process] standards, Mid-Valley School District may nonethelessbe
held accountable for having established a policy or custom that caused the injury
allegedly sustained by Kurilla. . . .. Consistent with the reasoning of Fagan, Kneipp,
and Smmons, Mid-Valley School District may be held liable if it had a custom or
policy condoning use of excessive force by teachers that evidenced a deliberate
indifference to the student's constitutional rightsin bodily integrity protected by the
Due Process Clause of the Fourteenth Amendment.”); Burkev. Mahanoy City, 40
F. Supp.2d 274, 285, 286 (E.D. Pa. 1999) (“This court findsthat we are required to
follow Third Circuit law and examine the possibility of municipal liability under §
1983, although theindividual officershave not been held liablein thissituation. The
present case is close in identity to Fagan because Plaintiff has alleged substantive
due process claims. . . Moreover, Plaintiff has also independently alleged
congtitutional claims against the City, Police Department and Chief of Police. . . .
Under either scenario for municipal liability, thedeliberateindifferenceor policy and
custom of the municipality must inflict constitutional injury. . . . Thus, the mere
existence of a policy of inaction or inadequate training of officers with respect to
drinking and disorderly conduct is not actionable under § 1983 if such conduct does
not inflict constitutional injury. . . . Even if we accept that the existence of a
municipal policy or custom resultedinthefailureof individual officersto addressthe
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city's problems of underage drinking, loitering and fighting, such municipal inaction
cannot be said to inflict constitutional injury. Thus, we need not reach the issue of
whether Defendantsare subject to Monell liability where, ashere, wehave concluded
that no constitutional right was violated.”), aff'd, 213 F.3d 628 (3d Cir. 2000);
Gillyardv. Stylios, No. Civ.A. 97-6555, 1998 WL 966010, at **6-8 (E.D. Pa. Dec.
23, 1998) (not reported) (“The City maintains that, if the individual officers are not
liable under § 1983, then the municipality is not liable. [citing cases| But in the
Third Circuit amunicipality can beliablefor ‘failureto train its police officers with
respect to high-speed automobile chases, even if no individua officer participating
in the chase violated the Constitution,” [citing Knelpp and Fagan] The City of
Philadelphia may be liable for its failure to train police officers with respect to
emergency use of their vehicles even if Stylios and Fussell did not individually
violate the Constitution for lack of the requisite intent. The Court of Appeals may
reexamine municipa liability; language in Lewis casts doubt on the continued
tenability of this position. . . But until the Court of Appeals decides to the contrary,
thiscourt must follow theclearly established law in thiscircuit. Defendantscorrectly
assert that there is no municipa liability absent a constitutional violation but that
does not mean an individual officer must be liable for that violation. . .A municipal
body may violate the Constitution if its policies reflect deliberate indifference
towardsthe constitutional rights of those with whom its agents have contact. . . . The
court cannot say that a reasonable jury could not find the City of Philadelphia
deliberately indifferent to the harm to private citizens caused by itsfailureto prevent
the reckless driving of its police officers; summary judgment will be denied.”);
Lawson v. Walp, 4:CV-94-1629, 1995 WL 355733, *4 (M.D. Pa. June 6, 1995) (not
reported) ("[A] municipality may be held liable for apolicy or fallureto train which
causes one of itsemployeesto deprive aperson of aconstitutional right. Regardless
of whether the individual employeeisliable for the independent constitutional tort
or whether the policy itself isunconstitutional, the municipality may be liable under
atheory of a substantive due process violation for its policy or failureto train. The
elements of the cause of action are: (1) anindividual isdeprived of a constitutional
right (2) through the action of an officer or employee of the municipality (3) caused
by (4) apolicy or failure to train on the part of the municipality (5) if the policy was
implemented with deliberate indifference to constitutiona rights."); Carroll v.
Borough of State College, 854 F. Supp. 1184, 1195 (M.D. Pa. 1994) (" The absence
of individua liability onthe part of [defendant police officer] isnot abar to plaintiff's
proceeding with hisclaim against the Borough."), aff' d, 47 F.3d 1160 (3d Cir. 1995);
Plaskov. City of Pottsville, 852 F. Supp. 1258, 1265 (E.D. Pa. 1994) ("Although we
acknowledge that plaintiff can fail to state a cause of action under Section 1983 as
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toindividual municipal employeeswhile properly pleading acase with respect to the
municipality directly, we nonetheless find that this action cannot be maintained
against the City on the basis of the bare allegations that Pottsville's safety policies
and failure to train officers amount to deliberate indifference to the needs of a
detainee."); Andradev. City of Burlingame, 847 F. Supp. 760, 767 (N.D. Cal. 1994)
("In certain circumstances, amunicipality may also be held liable under section 1983
even if no individual employee can be held liable."), aff’ d by Marquez v. Andrade,
79 F.3d 1153 (9th Cir. 1996); Fulkerson v. City of Lancester, 801 F. Supp. 1476,
1485 (E.D. Pa. 1992) (acknowledging in high speed pursuit context that "the
individual police officer named as a defendant could be a causal conduit for the
constitutional violation, without committing such a violation himself."), aff'd, 993
F.2d 876 (3d Cir. 1993) (Table).

See also Barrett v. Orange County Human Rights Commission, 194 F.3d
341, 349, 350 (2d Cir. 1999) (“Barrett argues that under the Supreme Court's
decision in Monell amunicipality may be found liable for constitutional violations
under 42 U.S.C. 8§ 1983 even if no named individual defendants are found to be
liable. He asserts that it was therefore error for the district court to remove the
guestion of municipal liability from the jury once the jury determined that Lee and
Colonna were not liable. We agree. Other circuits have recognized that a
municipality may be found liable under § 1983 even in the absence of individual
liability. [citing cases] We agree with our sister circuitsthat under Monell municipal
liability for constitutional injuries may be found to exist even in the absence of
individual liability, at least so long as the injuries complained of are not solely
attributable to the actions of named individual defendants. Cf. City of Los Angeles
v. Heller, 475U.S. 796, 798-99, 106 S.Ct. 1571, 89 L.Ed.2d 806 (1986) (per curiam)
(where alleged constitutional injury is caused solely by named individual defendant
who is found not liable, municipal liability cannot li€). It istherefore possible that
ajury could find the Commission and the County of Orange liable for the alleged
violations of Barrett's First Amendment rights even after finding that Lee and
Colonnaarenot liable. Lee and Colonnamay have been the most prominent figures
in Barrett'stermination; they may haveissued plaintiff'stermination letter. But the
Commission isamulti- member body that makes its determinations as agroup, and
many of the adverse employment actions complained of by Barrett, including the
decision to terminate him as Executive Director of the Commission, were taken by
the Commission as awhole, not by Lee and Colonna by themselves. It istherefore
possible that the defendant commissioners did not as individuals violate Barrett's
rights, but that the Commission did.”).
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SeealsoLopezv. LeMaster, 172 F.3d 756, 763 (10th Cir. 1999) (“ Thedistrict
court determined that appellant failed to establish causation sufficient to hold the
county liable for conditions at the jail. The district court relied on the principle that
to hold the county liable, aplaintiff must demonstrate that its policy was the moving
force behind the injury alleged; that is, that the county took official action with a
requisite degree of culpability and thereisadirect causa link between the action and
deprivation of federal rights. [citing Brown] While these rigid standards of proof
clearly apply to appellant's claim that an improperly-trained jailer returned himto a
cell with inmates who attacked him, they do not govern his claim that the county
maintained a policy of understaffing its jails which resulted in his injury. If
appellant's summary judgment materials demonstrate the existence of an officia
municipa policy which itself violated federal law, thiswill satisfy his burden asto
culpability, and the heightened standard applicable to causation for unauthorized
actions by amunicipal employee will not apply . . . .Appellant has made a sufficient
showing, for purposes of summary judgment, that the county maintains an
unconstitutional policy of understaffingitsjail and of failing to monitor inmates. He
must also show, however, that this policy is maintained with the requisite degree of
culpableintent. . . Therequisite degree of intent in this caseis, of course, deliberate
indifference to inmate hedth or safety. . . Appellant has shown the requisite
deliberate indifferencein thiscasein two different ways. First, thereis evidence that
the county's legislative body was itself deliberately indifferent to conditions at the
jail. As mentioned, Sheriff LeMaster told a jail investigator that the county
commissioners failed to provide funding for correction of deficiencies at the jail
likely to lead to assaults against inmates even though such funding was required by
the Oklahoma statutes. . . . Alternatively, the county may be liable on the basis that
Sheriff LeMaster isafina policymaker with regard to itsjail, such that his actions
‘may fairly be said to be those of the municipality.’. . Thereisevidence sufficient to
survive summary judgment showing that Sheriff LeMaster's failure to provide
adequate staffing and monitoring of inmates constitutes a policy attributable to the
county, and that he was deliberately indifferent to conditions at the jail.”).

See generally the following discussion of this problem in Mark v. Borough
of Hatboro, 51 F.3d 1137, 1153 (3d Cir. 1995):

In Monell, the Supreme Court held that "when execution of a
government's policy or custom, whether by itslawmakersor by those
whose edicts or acts may be fairly said to represent official policy,
inflicts the injury then the government as an entity is responsible
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under §1983." [cite omitted] Post-Monell cases often havereflected
confusion with the actual standard governing the imposition of
liability, but two subsequent Supreme Court cases have delineated
those situations more clearly. In City of Canton v. Harris, ... the
Court held that ‘the inadequacy of police training may serve as the
basis for § 1983 liability ... where the failure to train amounts to
deliberate indifference to the rights of persons with whom the police
come into contact.' In that case, however, the Court * assume[d] that
respondent's constitutional right ... was denied by city employees,' ...
and went on to assess whether thefailureto train ever could giverise
tomunicipal responsibility. Thus, the case cannot beread to stand for
the proposition that a policy evincing willful disregard, though not
causing a constitutional violation, can be the basis for section 1983
liability. In short, City of Canton dealt with responsibility for an
assumed constitutional violation. In Collinsv. City of Harker Heights
... the Court clarified still further the issue of when a municipality
may beliable. Inthat case, the plaintiff's decedent, a city employee,
died of asphyxiaafter enteringamanhole. The plaintiff claimed that
her decedent * had a constitutiona right to be free from unreasonable
risks of harm to his body, mind and emotions and a constitutional
right to be protected from the City of Harker Heights' custom and
policy of deliberateindifferencetoward the safety of itsemployees.'...
The Court thistime assumed that the muni cipality wasresponsiblefor
the injury and asked whether the injury was of constitutional
proportions. Thus, it reversed its focus from that in City of Canton.
In so doing, it inquired into: (1) whether ‘the Due Process Clause
supports petitioner's claim that the governmenta employer's duty to
provide its employees with a safe working environment is a
substantive component of the Due Process Clause,...; and (2)
whether ‘the city's alleged failure to train its employees, or to warn
them about known risks of harm, was an omission that can properly
be characterized as arbitrary, or conscience-shocking, in a
constitutional sense.... Reasoning that there was no affirmative
constitutional duty, and that the city's actions were not
conscience-shocking or arbitrary, a unanimous Court held that there
could be no section 1983 liability. It did not matter whether a policy
enacted with deliberate indifference to city employees caused the
injury, because theinjury could not be characterized as constitutional
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in scope. Thus, Collins made clear that in aMonell case, the ‘ proper
analysis requires us to separate two different issues when a § 1983
claimisasserted against amunicipality: (1) whether plaintiff's harm
was caused by a constitutional violation, and if so, (2) whether the
city isresponsible for that violation.'

The panel opinion in Mark made this observation about Fagan:

[T]he Fagan panel opinion appeared to hold that a plaintiff can
establish a constitutional violation predicate to a claim of municipal
liability simply by demonstrating that the policymakers, acting with
deliberate indifference, enacted an inadequate policy that caused an
injury. It appears that, by focusing almost exclusively on the
‘deliberate indifference’ prong of the Collins test, the panel opinion
did not apply thefirst prong-establishing an underlying constitutional
violation.

51 F.3d at 1153 n.13.

See also Grazier v. City of Philadelphia, 328 F.3d 120, 124 n.5 (3d Cir.
2003) (“Our Court has distinguished Heller in a substantive due process context,
Fagan v. City of Vineland, 22 F.3d 1283, 1291-94 (3d Cir.1994), but not in a way
relevant to this case. In Fagan, we observed that amunicipality could remain liable,
even though its employees are not, where the City's action itself is independently
alleged asaviolation and the officer ismerely the conduit for causing constitutional
harm. .. Wewere concerned in Fagan that, wherethe standard for liability iswhether
state action ‘ shocks the conscience,” a city could escape liability for deliberately
maliciousconduct by carrying out its misdeedsthrough officerswho do not recogni ze
that their orders are unconstitutional and whose actions therefore do not shock the
conscience. . . Here, however, like Heller and unlike Fagan, the question iswhether
the City isliablefor causingitsofficersto commit constitutional violations, albeit no
one contends that the City directly ordered the constitutional violations. Therefore,
oncethejury found that Hood and Swinton did not cause any constitutional harm, it
no longer makes sense to ask whether the City caused them to do it. Additionally,
recognizing that Heller had addressed a closely related issue, we carefully confined
Fagan to itsfacts: a substantive due process claim resulting from a police pursuit. .
. By contrast, both this case and Heller involve primarily a Fourth Amendment
excessive force clam.”); Brown v. Commonwealth of Pennsylvania Dept. of
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Health Emergency Medical Services Training I nstitute, 318 F.3d 473, 482 & n.3,
483 (3d Cir. 2003) (“It ispossiblefor amunicipality to be held independently liable
for asubstantivedue processviolation evenin situationswhere none of itsemployees
areliable. [citing Fagan and noting in footnote that thereis a split among the courts
of appealsonthisissug] .. .. However, for thereto be municipal liability, there still
must be aviolation of the plaintiff's constitutiona rights. . . . It is not enough that a
municipality adopted with deliberate indifference a policy of inadequately training
its officers. There must be a ‘direct causal link’ between the policy and a
constitutiona violation. .. Thisiswhere Appelants municipal liability clam fails.
They allege that the City of Philadel phia had a number of policiesinvolving EMTs
which were enacted with deliberateindifference and which caused harm to them and
their son. Even if we accept everything Appellants allege astrue, they will have still
failed to establish that the City's policies caused constitutional harm. The City was
under no constitutional obligation to provide competent rescue services. Thefailure
of the City and its EM Ts to rescue Shacquiel Douglas from privately-caused harm
wasnot aninfringement of Appellants constitutional rights. [footnote omitted] There
has been no constitutional harm alleged. Hence, thereisno municipal liability under
§1983.”); Hansberry v. City of Philadelphia, 232 F. Supp.2d 404, 412, 413 (E.D.
Pa. 2002) (“[L]oca government bodies may be held liable if a state actor acts
unconstitutionally pursuant to a government policy or custom. . . Plaintiffs do not,
however, have to demonstrate unconstitutional actions by Lt. Herring or Officers
Schneider and Hood to make our their claim under § 1983. The Third Circuit has
held that plaintiffs can establish liability based solely on a municipal policy or
custom if the plaintiffs have both connected the policy to aconstitutional injury and
‘adduced evidence of scienter on the part of a municipal actor [with] final
policymaking authority in the areas in question.” Smmons v. City of Philadelphia,
947 F.2d 1042, 1062 (3d Cir.1991). . . . Plaintiffscannot establish municipal liability
based on Monéll for two reasons. First, they cannot demonstrate that a municipal
policy or custom, as carried out by the individua defendants, inflicted an
unconstitutional injury because they have presented no evidence that the officers
violated Raymond's 14th Amendment rights. Second, were they to argue under
S mmons that amunicipal policy by itself deprived Raymond of his substantive due
process rights, they would have needed to present evidence of a constitutional
violation, aparticular policy, and anidentifiablepolicymaker. See Smmons, 947 F.2d
at 1062. They have presented no such evidence. Consequently, they cannot satisfy the
requirements of Monell.”); Whitev. City of Philadelphia, 118 F. Supp.2d 564, 575,
576 (E.D. Pa. 2000) (“In this case, plaintiffs allege separate, independent claims
against the City, claiming that the City was deliberately indifferent inits (1) failure
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to adopt and implement a911 policy to handle Priority 1 calsand (2) failuretotrain.
... Regardless of the theory under which suit is brought against the City, the first
inquiry inany § 1983 claim ‘isto identify the specific constitutional right allegedly
infringed.” [citing Albright and Colling] . . . .As the Court determined above, this
claimfailstoidentify acognizable constitutional injury becausethe Officers conduct
did not satisfy the four part test set forth in Mark v. Borough of Hatboro, 51 F.3d
1137, 1152 (3d Cir.1995). In addition, even if the Court assumes that the City hasa
policy or custom of providing poor 911 serviceor failing to train officersto perform
adequate rescue services, thisfalluredid not inflict constitutional injury--substantive
due process under the Fourteenth Amendment does not secure a right to rescue
servicesunder thefactsof thiscase.”); Russoli v. Salisbury Tp., 126 F. Supp.2d 821,
863 n.26 (E.D. Pa. 2000) (Fagan applies only to “acts challenged under substantive
due process.”); Leddy v. Township of Lower Merion, 114 F. Supp.2d 372, 377
(E.D. Pa. 2000) (“As Mark suggests, the first prong is essential to the rational e of
Monell--that a municipality should be held accountable not on the basis of vicarious
liability, but only for misconduct it has approved or fostered. Or as succinctly and
metaphorically couched in Andrews: [I]t isimpossible on the delivery of akick to
inculpate the head and find no fault with the foot." Andrews, 895 F.2d at 1481.”);
Cannon v. City of Philadelphia, 86 F. Supp. 2d 460, 475, 476 (E.D. Pa. 2000)(“In
sum, | am presented with various conflicting interpretations of the appropriate level
of culpability applicable in a § 1983 case against a municipality in which the
individual state actors are not liable. The confusion regarding how to evaluate a
municipality's liability is buttressed by the seeming disagreement between present
Chief Judge Becker and past Chief Judge Sloviter in Smmonsandthe Third Circuit's
recognition in Mark of Fagan I's failure to evaluate the applicable standard for the
underlying constitutional violation. . .. While Lewis did not address municipal
liability, the instruction of Lewis arguably intimates that a contextual approach may
beappliedin evaluating amunicipality'sliability inthe absence of anindividual state
actor's liability. In order for a municipality to commit the necessary underlying
constitutional tort, an expansivereading of Lewismay suggest that themunicipality's
policy, custom or failure to train, viewed contextually, must shock the conscience.
The conduct that satisfies this standard may differ depending on the circumstances.
Therefore, while a state actor's behavior may not shock the conscience, the
municipality's policy, custom or failure to train may be conscience shocking. . . .
[R]egardless of which standard applies plaintiff fails to demonstrate that the City's
policies, customs, or failure to train are deliberately indifferent or shock the
conscience. Therefore, even assuming the existence of an underlying constitutional
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violation and that the City need only be deliberately indifferent to trigger municipal
liability, I will grant the defendants' summary judgment motion.”).

See also Contrerasv. City of Chicago, 119 F.3d 1286, 1294 (7th Cir. 1997)
("We would first note that much of the plaintiffs' argument reflects a confusion
between what constitutes a constitutiona violation and what makes a municipality
liablefor constitutional violations. Bothinthe District Court and here on appeal, the
plaintiffsinvoked ‘faillureto train' and ‘ deliberate indifference' theories as the basis
for the substantive due process claim. . . . Notions of ‘deliberate indifference’ and
‘failuretotrain," however, arederived frommunicipal liability cases such as[Monéell,
Canton] and most recently [ Bryan County.] Those casespresumethat aconstitutional
violation has occurred (typically by amunicipa employee) and then ask whether the
municipality itself may be liable for the violations. . . . The liability of the City of
Chicago for any deliberate indifference or for faling to train DCS inspectors is
therefore secondary to the basic issue of whether aconstitutional guarantee has been
violated."); Evansv. Avery, 100 F.3d 1033, 1039 (1st Cir. 1996) (declininginvitation
to adopt Fagan analysis" because we believethat the Fagan panel improperly applied
the Supreme Court's teachings."); Regalbuto v. City of Philadelphia, No. CIV. A.
95-5629, 1995 WL 739501, *4 (E.D. Pa. Dec. 12, 1995) (not reported) ("In [Mark],
.. . the [Court] reiterated the Collins standard that unless plaintiff first establishes
that he or she has suffered a constitutional injury, it isirrelevant for purposes of §
1983 liahility whether thecity'spolicies, enacted with deliberateindifference, caused
aninjury.").
NOTE ON BIFURCATION

Heller isoften cited as support for motionsto bifurcate in police misconduct
caseswhererecovery issought against both theindividual officer[s] involved, aswell
as the government entity. See generally Colbert, Bifurcation of Civil Rights
Defendants: Undermining Monell in Police Brutality Cases, 44 Hastings L.J. 499
(1993). See Wilson v. Town of Mendon, 294 F.3d 1, 7 (1st Cir. 2002) (“Without a
finding of aconstitutional violation onthe part of amunicipal employee, there cannot
be afinding of section 1983 damages liability on the part of the municipality. [citing
Heller] Thus, adefendant's verdict in abifurcated tria forecloses any further action
against the municipality, resulting in less expense for the litigants, and a lighter
burden on the court. . . On the other hand, a verdict against the municipal employee
will almost alwaysresult in satisfaction of thejudgment by the municipality because
of theindemnification provisionstypically found in bargai ning agreements between
municipalities and their employee unions. There is, however, nothing to prevent a
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plaintiff from foregoing the naming of an individual officer as a defendant and
proceeding directly totrial against the municipality. . . . Theadded expense aside, the
reasons that plaintiffs almost never choose to proceed against the municipality
directly are self-evident. The predicate burden of proving a constitutional harm on
the part of amunicipal employee remains an element of the case regardless of the
route chosen and is much easier to flesh out when the tortfeasor is aparty amenable
to the full powers of discovery. The burden of placing that harm in the context of a
causative municipal custom and policy issignificantly more onerousthan the task of
simply proving that an actionablewrong occurred. Andfinally, an abstract entity like
amunicipality may present a much less compelling face to ajury than aflesh and
blood defendant.”); Treece v. Hochstetler, 213 F.3d 360, 365 (7th Cir. 2000)
(upholding tria judge s discretion to bifurcate especialy in light of fact that City
agreed to entry of judgment against itself should jury find individual officer liable);
Amato v. City of Saratoga Springs, 170 F.3d 311, 318, 321 (2d Cir. 1999)
(upholding bifurcation and plaintiff’s right to proceed against the municipality for
nomina damages, noting “a finding against officers in their individual capacities
doesnot serveall the purposes of, and isnot the equivalent of, ajudgment against the
municipality.”); Greenv. Baca, 226 F.R.D. 624, 633 (C.D. Cal. 2005) (“ Asplaintiff
notes, cases in which courts have bifurcated whether there has been an underlying
constitutional violationfrom Monell liability for trial haveall involved claimsagainst
individual officers as well as against the municipality. Bifurcation is appropriate in
such a situation to protect the individual officer defendants from the prejudice that
might result if ajury heard evidence regarding the municipal defendant’s allegedly
unconstitutional policies. . . .Here, wherethere are no claims against any officersin
their individual capacities, . . .such concerns are not present.”); Lopez v. City of
Chicago, No. 01 C 1823, 2002 WL 335346, at *2, *3 (N.D. lll. Mar. 1, 2002) (not
reported) (discussing advantages and disadvantages of bifurcation; concluding
bifurcation not appropriateat timewhere “ individual policeofficershavenot offered
to waive the defense of qualified immunity and the City has not offered to stipul ate
to a judgment against the City for any compensatory damages awarded against the
individual police officers.”); Brunson v. City of Dayton, 163 F.Supp.2d 919, 924,
925, 929 (S.D. Ohio 2001) (“The Court concludes that separate trials of Plaintiff's
claimsagainst theindividual Defendants and her claim under Monell against Dayton
are necessary in order to avoid prejudice. If a single trial were held on al of the
clamsin this case, evidence offered against Dayton regarding incidents of alleged
misconduct by police officers, unrelated to the incident in question in this case but
relevant to the question of municipa liability for apolicy or practice, would behighly
prejudicia totheindividua Defendants. Thequestionsregardingtheliability of these
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individual Defendants must be decided by the jury only on the facts of the particular
encounter on which this case is based. That is to say, these individual Defendants
cannot be made to bear the burden of answering for al of the alleged misdeeds of
every past and current Dayton police officer, when defending against the allegations
of the Plaintiff asto the incidents that occurred in thiscase. A jury must be alowed
to consider the evidence regarding this incident, with its focus on that evidence
unimpaired by atorrent of information concerning the conduct of police officersin
other unrelated situations at other times. . . . . Thefirst trial will most probably moot
the need for asecond tria. A finding by the jury in the first trial, during which the
Plaintiff's claims against the individual Defendants will be resolved, that those
Defendantshad not violated Brunson's constitutional rights, would resolvePlaintiff's
claims against Dayton. When the jury finds that an officer did not deprive the
plaintiff of her constitutional rights, Mondll liability cannot be imposed upon his
governmental employer. . . On the other hand, if the first trial were to result in a
verdict infavor of the Plaintiff, and Dayton agreed to pay the amount of that verdict,
i.e., to indemnify the individual officers for the amount of the jury's verdicts, there
would be no need for a second trial to resolve the Plaintiff's Monell claim against
Dayton, since sheisonly entitled to asinglerecovery for her damages, which would
have been accomplished asaresult of thejury'sverdict in thefirst trial and the City's
agreement to indemnify. If Dayton were to refuse to indemnify the individual
Defendants for the amount of the verdict and the Plaintiff could not secure
satisfaction of that verdict from payment by the individual officers, then a second
trial would be necessary. . . . It is, however, possible that the first trial will not
eliminate the need for a second trial. A second tria would be required to resolve
Plaintiff's Monell claim against Dayton, if the jury were to find that, although the
individual Defendants violated Brunson's constitutional rights, they were protected
from liability by qualified immunity. . .However, in this Court's experience, the
possibility that the jury will find both that the individual Defendants violated
Brunson's rights and that qualified immunity prevents liability from being imposed
upon them is quite remote. . . . With this motion, the Defendants request that the
Court delay discovery on the Plaintiff's Monell claim against Dayton until such time
asthePlaintiffs claimsagainst theindividual Defendantshavebeenresolved. .. This
Court will deny that request. Allowing all discovery to be conducted beforetheinitial
trial will avoid delaying the ultimate resolution of thislitigation. For instance, in the
event that the individual Defendants were to be granted summary judgment on the
basis of qualified immunity, atrial of the Plaintiff's claims against Dayton could
proceed expeditioudly, if the Plaintiff had already conducted discovery on her Monell
clam. In addition, permitting all discovery to be conducted beforethefirst trial will
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allow the second trial to commence quickly, in the event that such atrial becomes
necessary, perhaps even before the same jury which heard the first phase of this
litigation. Accordingly, the Court overrules Defendants Motion to Bifurcate or to
Stay Discovery”); Medinav. City of Chicago, 100 F. Supp.2d 893, 896-98 (N.D.
[II. 2000) (noting advantages of bifurcation and fact that “from an economic
standpoint, a prevailing plaintiff in a 8 1983 excessive force case against police
officersin Illinois gets nothing more from suing the municipality under Monell than
he would get from suing just the officers,” but also noting that bifurcation will not
avoid a second trial where individual officer prevails on qualified immunity;
refusing to bifurcate while issues of quaified immunity and City' s willingness to
have judgment entered against it if officer found liable were still on the table, but
deferring discovery on Monell claim). See also Quintanilla v. City of Downey, 84
F.3d 353 (9th Cir. 1996); Carson v. City of Syracuse, No. 92-CV-777, 1993 WL
260676 (N.D.N.Y. July 7, 1993) (not reported); Myatt v. City of Chicago, 1992 WL
370240 (N.D. Ill. Dec. 3, 1992) (not reported); Marryshow v. Bladensburg, 139
F.R.D. 318 (D. Md. 1991).

See also Jeanty v. County of Orange, 379 F.Supp.2d 533, 549, 550
(S.D.N.Y. 2005) (“Defendants contend that severance of the excessiveforce clams
against the individual defendants from the policy and practice claims against the
County is warranted because plaintiff's excessive force clam ‘involves] different
witnesses, different factual circumstances, different claimed uses of force, different
claimed injuries, different correctional officer defendants involved, and different
claimed incident dates' from the alleged excessive force claims which would be
presented by other witnesses to establish plaintiff's Monell claim. . . Defendants
further maintain that failure to sever the claims would result in prejudice to the
individual defendants because the proposed witnesses on the Monell claim will be
testifying about incidents of alleged excessive force in which the individual
defendants had no part. . . Additionally, defendants acknowledge that plaintiff has
alleged claims based upon the same general facts and theories of law, but contend
that thisaloneisinsufficient to require the claims against the individua defendants
and the County to betried together. . . Plaintiff, however, contends that severing his
claims against the individual defendants from his claims against the County, or
holding separate trials, ‘would waste judicial resources and further delay resolution
of plaintiff's clams.” . . Although we agree with defendants that the individual
defendants may be prejudiced [footnote omitted] by the testimony of witnessesin
support of the Monell claim, we believe any such prejudice could be cured by
‘carefully crafted’ limiting instructions. . . .[S]everance of the claims or separate
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trials would not further convenience or be conducive to ‘expedition and economy;’
rather, it would requirethe Court to try two casesthat are essentially the same except
for additional evidence which might be presented in support of plaintiff's Monell
claim. Such aresult, would clearly not further Rule 42(b)'s goals of efficiency and
convenience.”); Rosav. Town of East Hartford, No. 3:00CV 1367 (AHN), 2005
WL 752206, at *4, *5 (D.Conn. Mar. 31, 2005) (not reported) (“ Defendants move
to bifurcate the Monell claim from Rosa's other claims on the grounds that separate
trialswould avoid prejudice to the defendant officers and ensure judicial efficiency.
Rosa asserts that bifurcation is not necessary and will hamper his ability to present
an effective case. The court agrees. Under Fed.R.Civ.P. 42(b), district courts have
broad discretion to try issues and claims separately in order to ‘further convenience,
avoid preudice, or promote efficiency.” . . In particular, ‘bifurcation may be
appropriate where, for example, the litigation of the first issue might eliminate the
need to litigate the second issue ... or where one party will be prejudiced by evidence
presented against another party[.]’ . . Even though bifurcation is not unusual, it
nonetheless remains the exception rather than the rule. . . In the present case,
bifurcation is not necessary either to avoid prejudice to the defendants or to further
convenience. Defendants concern that evidence Rosawill introducein support of his
Monell claim will prejudice the individual officers is exaggerated. Any spillover
prejudice to the individua officers that may be caused by the admission of Rule
404(b) evidenceto establish the Monell claim could be cured by limitinginstructions.
Moreover, contrary to defendants assertion, the presence of the Monell claimin this
action does not create an order of proof that favorsbifurcation. That is, the merefact
that the jury might return a verdict on Rosa's 8 1983 claim in favor of the police
officers and thereby avoid its consideration of the Monell claim does not compel
bifurcation. Therearefar lessburdensomewaysto deal with that situation, including
use of a special verdict form, a well-adapted jury charge, and carefully crafted
l[imiting instructions. Contrary to defendants assertions, separate trialswould not be
efficient and would inconvenience the court, thejury, and the plaintiff. Accordingly,
defendants motion to bifurcate is denied.”).

X. No Exhaustion Requirement/Qualifications

A plaintiff whose federa constitutional rights have been violated need not
exhaust statejudicial or administrative remedies before bringing suit in federal court
under 8§ 1983. SeeMonroev. Pape, 365 U.S. 167, 183 (1961); McNeesev. Board of
Education, 373 U.S.668, 671-72 (1963); Patsy v. Florida Board of Regents, 457
U.S. 496 (1982); McGreevy v. Stroup, 413 F.3d 359, 368 (3d Cir. 2005) (no
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exhaustion requirement under 81983). Asthe Court clearly stated in Monroe, "It is
no answer that the State has alaw which if enforced would give relief. The federal
remedy is supplementary to the state remedy, and the latter need not first be sought
and refused before the federa oneisinvoked.” 467 U.S. at 183.

A. Prison Litigation Reform Act (PLRA)

Note, however, that under the Prison Litigation Reform Act, prisoners must
exhaust “such administrative remedies as are available” before bringing an action
“with respect to prison conditions.” 42 U.S.C. § 1997(e)(a). See, e.g., Porter v.
Nussle, 534 U.S. 516, 122 S.Ct. 983, 992 (2002) (holding “that the PLRA's
exhaustion requirement applies to all inmate suits about prison life, whether they
involve genera circumstances or particular episodes, and whether they allege
excessiveforce or someother wrong.”); Booth v. Churner, 531 U.S. 956, 121 S. Ct.
1819, 1825 (2001) (exhaustion required “irrespective of the forms of relief sought
and offered through administrative avenues.”).

The Circuits are split on the question of whether the plaintiff has the burden
of pleading exhaustion under the PLRA with particularity. Compare Anderson v.
XYZ Correctional Health Services, Inc., 407 F.3d 674, 681 (4th Cir. 2005) (“In our
view, the language and structure of the PLRA make it clear that an inmate is not
required to allege exhaustion of remediesin his 81983 prison-conditions complaint.
Instead, an inmate's failure to exhaust his administrative remedies must be viewed
as an affirmative defense that should be pleaded or otherwise properly raised by the
defendant.”); Wyatt v. Terhune, 315 F.3d 1108, 1112 (9th Cir. 2003) (appeal after
remand) (adopting rule of magjority of circuits and holding burden of establishing
nonexhaustion falls on defendants) and Ray v. Kertes, 285 F.3d 287, 297 (3rd Cir.
2002) (no provision of the PLRA requires pleading exhaustion with particularity)
with Steelev. Federal Bureau of Prisons, 355 F.3d 1204, 1211 (10th Cir. 2003)
(Agreeing with Sixth Circuit that in the PLRA, “Congress, not this court, has
required aprisoner to plead specific exhaustion information.”); Baxter v. Rose, 305
F.3d 486, 489 (6th Cir. 2002) (Supreme Court's recent decision in Snierkiewicz
does not displace heightened pleading standard for exhaustion in PLRA cases).

The mgjority of circuits have held that while the exhaustion requirement is
mandatory, it isnot aprerequisiteto the exercise of jurisdiction. See, e.g., Casanova
v. DuBois, 289 F.3d 142 (1st Cir. 2002); Ali v. District of Columbia, 278 F.3d 1
(D.C. Cir. 2002). But see Spruill v. Gillis, 372 F.3d 218, 222 (3d Cir. 2004) (PLRA's
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exhaustion requirement includesaprocedural default component, thus, prisoner must
properly exhaust administrative remedies as prerequisite to suit in federal court).

See also Kounelis v. Sherrer, No. 04-4714 (DRD), 2005 WL 2175442, at **6-8
(D.N.J. Sept. 6, 2005) (“The determination of whether a prisoner has properly
exhausted his administrative remedies is made by evaluating the prisoner's
compliancewith the prison'sadministrativeregul ationsgoverning inmate grievances,
and thewaiver, if any, of such regulations by prison officias. . . ‘[Clompliance with
the administrative remedy schemewill be satisfactory if it issubstantial.” Nyhuisv.
Reno, 204 F.3d 65, 77-78 (3d Cir.2000) . . . Failure to exhaust administrative
remediesis an affirmative defense. Spruill, 372 F.3d at 223 n. 2, and Defendants
have the burden of pleading and proving the defense in a motion for summary
judgment or at trial. Here, Defendants argue that Kounelis failed to exhaust his
administrative remedies at the prison regarding the alleged assault on November 14,
2003 and that, as a result, Defendants were deprived of an opportunity to review
Kouneliss allegations before court intervention. According to Defendants, the New
Jersey Department of Corrections procedure for filing an administrative grievance
requires an inmate to file an Administrative Remedy Form, which is given to an
appropriate supervisor for aresponse. The Administrative Remedy/Grievance Policy
Statement providesthefollowinginformation: TheADMINISTRATIVEREMEDY
FORM isthefinal step of the Request/Remedy process, and is designed to permit
inmates to identify possible problem areas and to alow the Institutional
Administration to effect timely and appropriate responses to these problems....
Inmates are expected to usethisfinal areaof the Grievance Process prior to applying
to the courts for relief. . . When the inmate receives a response, his remedies are
considered to have been exhausted. Defendants acknowledge that Kounelisfiled an
Administrative Remedy Form on December 23, 2003 concerning the November 14,
2003 incident. However, they contend that since it was determined that Kounelis's
grievancesdid not meet the definitions of issuesto beincluded on an Administrative
Remedy Form, Kounelis did not exhaust his administrative remedies. Specifically,
Defendants argue that ‘ Staff advised Kounelis that Administrative Remedy Forms
arenot to be utilized for matters concerning disciplinary matters.” Defendants do not
explain why an Administrative Remedy Form should not be utilized. Defendants
argument fails because Kounelis properly exhausted his administrative remediesfor
at least three reasons. First, the Department of Corrections issued a Staff Response
Forminresponseto Kouneliss Administrative Remedy Form. Importantly, the Staff
Response Form which informed Kounelis that an Administrative Remedy Form
should not be utilized for disciplinary matters or appeals further stated that ‘[t]his
matter should be addressed through the appeal s processin thecourts.’. . By filing the
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Complaint in this action, Kounelis appears to be following the procedure as
instructed by the Department of Corrections on the Staff Response Form. Second,
Kounelis effectively exhausted his ‘available’ administrative remedies through the
disciplinary hearing and subsequent appeal. The Court of Appeals has ruled that a
prisoner has satisfied the exhausti on requirement when the prisoner'sall egationshave
been fully examined on the merits by the ultimate administrative authority and have
been found wanting. Camp v. Brennan, 219 F.3d 279 (3d Cir.2000). In Camp, the
prisoner attempted to file an excessive force grievance, which was not processed
because he was on a grievance restriction. The prisoner then submitted a grievance
which was forwarded to the Office of the Secretary of Corrections, which was the
appropriate office for review. The Office of the Secretary of Corrections wrote a
letter to the prisoner advising him that his* allegationswere investigated thoroughly
and a determination was made that his complaint lacked credibility and that the
officers actions were justified.”. . The Court of Appeals in Camp rejected the
defendants argument that the prisoner did not exhaust his administrative remedies.
The Court of Appeals found that the prisoner was entitled to judicial consideration
because he exhausted avail able administrative remedies and had recel ved an adverse
decision on the merits from the ultimate administrative authority. . . In this case,
Kouneliswas charged with Improper Contact With A Person. Kouneliswas accused
of instigating the altercation on November 14, 2003 and defended himself by arguing
that he was the victim of assault, not the perpetrator. Kounelis's version of the facts
of the November 14, 2003 incident in the disciplinary action was substantially the
sameasitisinthe Complaint. The hearing officer considered these argumentswhen
it ruled against Kounelis and found Kounelis guilty of Improper Contact with a
Person. The hearing officer's ruling was affirmed on appeal, which found that the
officers had acted in accordance with procedure. Thus, all of the fact-finding
necessary for a charge of excessive force was aready done in the disciplinary
proceeding and appeal, which were decisions on the merits regarding the November
14, 2003 incident. Having effectively exhausted his available administrative
remedies, Kounelis could thereafter receive judicial consideration. . . Third, the
purposes of the exhaustion requirement of 42 U.S.C. S 1997¢e(a) have been served
by the process Kounelis pursued. The purposes are: (1) to return control of the
inmate grievance process to prison administrators; (2) to encourage devel opment of
an administrative record, and perhaps settlements, within the inmate grievance
process; and (3) to reduce the burden on the federal courts by erecting barriers to
frivolous prisoner lawsuits.”)
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Salvador v. Brown, No. Civ. 04-3908(JBS), 2005 WL 2086206, at *5 (D.N.J. Aug.
24, 2005) (“[1]n Concepcion v. Morton, 306 F.3d 1347 (3d Cir.2002), the Third
Circuit held that the PLRA's exhaustion requirement appliesto grievance procedures
set forth in aNew Jersey Department of Correction's inmate handbook, even if that
handbook is not formally adopted by a state administrative agency.”)

Gibbone v. D’ Amico, No. Civ.05-2225(FLW), 2005 WL 2009896, at *2 & n.2
(D.N.J. Aug.15, 2005) (“The Prison Litigation Reform Act . . . requires a district
court to review a complaint in acivil action in which a prisoner is proceeding in
forma pauperis or seeks redress against a governmental employee or entity. The
Court isrequired to identify cognizable claims and to sua sponte dismiss any claim
that is frivolous, malicious, failsto state a claim upon which relief may be granted,
or seeks monetary relief from adefendant who isimmune from such relief. . . . The
PLRA also requiresthe courtsto determine whether a prisoner has, on three or more
prior occasions while incarcerated or detained in any facility, brought an action or
appeal in federal court that was dismissed as frivolous, malicious, or for failure to
state a claim upon which relief may be granted. If so, the prisoner is precluded from
bringing an action in forma pauperis unless he or she is under imminent danger of
serious physical injury.”)

Seealso Doev. Délie, 257 F.3d 309, 314 n. 13 (3d Cir.2001) ("However, § 1997¢(e)
does not bar claims seeking nominal damages to vindicate constitutional rights, nor
claims seeking punitive damages."); Allah v. Al-Hafeez, 226 F.3d 247, 251-52 (3d
Cir.2000) (Holding that 8 1997¢e(e) does not bar nominal and punitive damages for
violations of constitutional rights even in the absence of physical injury); Shaheed-
Muhammad v. DiPaolo, No. 99-11842-NG, 2005 WL 2385199, at *20, *21 (D.
Mass. Sept. 26, 2005) (“Finally, defendants argue that the PLRA precludes plaintiff
from seeking compensatory damages under 8§ 1983 because he fails to allege a
physical injury. See 42 U.S.C. 8§ 1997¢e(e) ("No Federal civil action may be brought
by a prisoner confined in ajail, prison, or other correctional facility, for mental or
emotional injury suffered while in custody without a prior showing of physical
injury."). | addressed the scope of 8 1997e(e) in aMemorandum and Order issued
on March 19, 2001, concluding as follows:

Where the harm that is constitutionally actionable is physical or

emotiona injury occasioned by a violation of rights, 8 1997¢(e)

applies. In contrast, wheretheharmthat i s constitutional ly actionable

isthe violation of intangible rights--regardless of actual physical or

emotional injury-- 8 1997¢e(e) does not govern.
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Shaheed-Muhammad, 138 F.Supp.2d at 107 (emphasisin original). . . .Lawsuitsin
which constitutional issues predominate were not the focus of the PLRA.
Accordingly, | reasoned that the violation of aconstitutional right isan independent
injury that is immediately cognizable and outside the purview of § 1997e(e). The
First Circuit has not addressed this question, and other courtsare split. The D.C. and
Eleventh Circuitshave concluded that prisoner suitsalleging congtitutional violations
without accompanying physical injury must be dismissed in their entirety. [citing
cases| The Seventh and Ninth Circuits, on the other hand, have concluded that suits
alleging constitutional violations are outside the purview of 1997e(e).[citing cases]
Still other courts have chosen a middle path, holding that claims for constitutional
violations absent physical injury need not be dismissed outright, but that § 1997¢(e)
limits recovery to nomina and punitive damages (in addition to injunctive and
declaratory relief). These courts reason that allowing compensatory damagesin the
absence of physical injuries would amount to recovery for mental or emotiona
injury. See, e.g., Thompson v. Carter, 284 F.3d 411, 418 (2d Cir.2002); Allah v.
Al-Hafeez, 226 F.3d 247, 250 (3d Cir.2000); Royal v. Kautzy, 375 F.3d 720, 722-23
(8th Cir.2004); Searles v. Van Bebber, 251 F.3d 869, 875-76 (10th Cir.2001). See
also Meade v. Plummer, 344 F.Supp.2d 569 (E.D.Mich.2004) (collecting cases).
Along with the Seventh and Ninth Circuits, | continue to believe that 8 1997¢(e) is
inapplicableto suits alleging constitutional injuries. The PLRA does not, therefore,
limit the type of relief that may be sought. Accordingly, | conclude that plaintiff is
entitled to seek compensatory damagesand DENY the motionfor summary judgment
on thisground.”).

B. Heckv. Humphrey: Habeasv. Section 1983 Actions

The doctrine announced in Heck v. Humphrey, 512 U.S. 477 (1994), may
be viewed as another qualification on the gerneral no-exhaustion principle. In Heck,
the Supreme Court held that a state prisoner cannot bring a 8 1983 suit for damages
where ajudgment in favor of the prisoner would “ necessarily imply theinvalidity of
his conviction or sentence.” 1d. at 486. If a successful suit would necessarily have
such implications on an outstanding conviction or sentence, the complaint must be
dismissed and no 8§ 1983 action will lie unless and until the conviction or sentence
hasbeeninvalidated, either on direct appeal, by executive order, or by writ of habeas
corpus. Id. at 487. The statute of limitations on the section 1983 claim would then
begin to run from the time of the favorable termination.
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Inthewake of Heck, there has been considerabl e confusion and debate about
whether and when certain Fourth Amendment claims might run afoul of the Heck
rule that requires deferral of the § 1983 action until there has been a favorable
termination of the criminal proceeding. Much of the confusion stemsfrom afootnote
in Heck, where the Court noted:

For example, a suit for damages attributable to an alegedly
unreasonable search may lie even if the challenged search produced
evidence that was introduced in a state criminal trial resulting in the
81983 plaintiff's still-outstanding conviction. Because of doctrines
like independent source and inevitable discovery. . .and especialy
harmlesserror. . . such a8 1983 action, even if successful, would not
necessarily imply that the plaintiff's conviction was unlawful. In
order to recover compensatory damages, however, the 81983 plaintiff
must prove not only that the search was unlawful, but that it caused
him actual, compensable injury. . . which, we hold today, does not
encompass the ‘injury’ of being convicted and imprisoned (until his
conviction has been overturned).

Heck, 512 U.S. at 487 n.7.

In Gibson v. Superintendent of New Jersey Dep’'t of Law and Public
Safety-Division of State Police, 411 F.3d 427 (3d Cir. 2005), the Court of Appeas
for the Third Circuit engagesin acomprehensive discussion of theissue, canvassing
and comparing cases from the Circuits, noting that “the general trend among the
Courts of Appeals has been to employ the fact-based approach[,]” which “ precludes
automatic exemption of al Fourth Amendment claims from the Heck deferred
accrual rule” 1d. at 449. In acase like Gibson, however, where the constitutional
challenge would taint the only evidence supporting the conviction, Heck appliesand
the § 1983 claim must be deferred until the conviction is overturned. Id. at 451. See
also Ballenger v. Owens, 352 F.3d 842 , 846, 847 (4th Cir. 2003) (Heck precluded
81983 claim where suppression of evidence seized pursuant to challenged search
would necessarily invalidate criminal conviction). But see Apampav. Laying, 157
F.3d 1103, 1105 (7th Cir. 1998) (asin the pardlel case of anillega search, aTitle
[11 suit by a convicted defendant need not challenge the conviction and so does not
fall afoul of Heck); Simpson v. Rowan, 73 F.3d 134, 136 (7th Cir. 1995) (claims
relating to illegal search and arrest not barred by Heck because neither claim, if
successful, would necessarily undermine validity of conviction for felony murder).
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Depending upon the facts of the case, the courts have found Heck applicable
to both false arrest claims and excessive force clams. For false arrest claims, see,
e.g., Wiley v. City of Chicago, 361 F.3d 994, 997 (7th Cir. 2004) (“If, as alleged,
Wiley was arrested and prosecuted solely on the basis of drugs planted by the
arresting officers, then any attack on the arrest would necessarily challenge the
legality of aprosecution premised on the planted drugs.”), cert. denied, 125 S. Ct. 61
(2004) ; Casev. Milewski, 327 F.3d 564, 567, 568 (7th Cir. 2003) (“Because Case
plead guilty toresisting arrest . . . hisclaimisbarred by Heck. . .. If thiscourt were
to allow Case to recover damages because he was arrested without probable cause,
Case's conviction would be rendered invalid because, under Illinois law, so long as
there is physical resistance an officer has probable cause to arrest someone who
resists an arrest attempt.”); Snodderly v. R.U.F.F. Drug Enforcement Task Force,
239 F.3d 892, 899 (7th Cir. 2001) (“Theissuance of an arrest warrant is an act of
legal process that signals the beginning of a prosecution. Therefore, Snodderly's
sec.1983 wrongful arrest claim seeks damages for confinement imposed pursuant to
legal process, thereby making it akin to amalicious prosecution claim and triggering
the application of Heck.”); Covington v. City of New York, 171 F.3d 117, 123 (2d
Cir.1999) (“[I]nacasewheretheonly evidencefor convictionwasobtained pursuant
to an arrest, recovery in acivil case based on false arrest would necessarily impugn
any conviction resulting from the use of that evidence.”); Hudson v. Hughes, 98
F.3d 868, 872 (5th Cir. 1996) ("[B]ecause a successful section 1983 action for false
arrest on burglary charges necessarily would imply the invalidity of Hudson's
conviction as afelon in possession of afirearm, Heck precludes this claim.").

But see Nelson v. Jashurek, 109 F.3d 142, 145-46 (3d Cir. 1997) (Heck did
not bar § 1983 suit where plaintiff did not charge officer falsely arrested him, but
charged officer effected alawful arrest in an unlawful manner); Brooks v. City of
Winston-Salem, 85 F.3d 178, 182 (4th Cir. 1996) ("[A] charge that probable cause
for awarrantless arrest was lacking, and thus that the seizure was unconstitutional,
would not necessarily implicatethevalidity of asubsequently obtained conviction--at
least intheusual case."); Mackeyv. Dickson, 47 F.3d 744, 746 (5th Cir.1995) (claim
of unlawful arrest, standing alone, does not necessarily implicate validity of criminal
prosecution following arrest).

For casesinvolving excessiveforceclaims, see, e.g., Hainzev. Richards, 207
F.3d 795, 796, 797 (5th Cir. 2000) (Whereplaintiff had been convicted of aggravated
assault under Texaslaw, court held, “asin Sappington, theforce used by the deputies
to restrain Hainze, up to and including deadly force, cannot be deemed excessive.”);
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Sappington v. Bartee, 195 F.3d 234, 237 (5th Cir. 1999) (8 1983 suit barred where
plaintiff’s criminal conviction “required proof that he caused serious bodily injury
to [officer]. [Officer] wasjustified in using force up to and including deadly force to
resist the assault and effect an arrest. As a matter of law, therefore, the force
allegedly used by [officer] cannot be deemed excessive.”); . Hudson v. Hughes, 98
F.3d 868, 873 (5th Cir. 1996) ("Because self-defenseis ajustification defense to the
crime of battery of an officer, Hudson's claim that Officers. . . used excessive force
while apprehending him, if proved, necessarily would imply the invalidity of his
arrest and conviction for battery of an officer.").

But see Smith v. City of Hemet, 394 F.3d 689, 696 (9th Cir. 2005) (en banc)
(“A conviction based on conduct that occurred before the officers commence the
processof arresting thedefendant isnot ‘ necessarily’ renderedinvalid by theofficers
subsequent use of excessive force in making the arrest.”); Washington v.
Summerville, 127 F.3d 552, 556 (7th Cir. 1997) ("Washington'ssuccesson either his
unlawful arrest or excessive force claim would not have necessarily implied the
invalidity of a potential conviction on the murder charge against him.”); Smithart
v. Towery, 79 F.3d 951, 952 (7th Cir. 1996) ("Because a successful section 1983
action for excessive force would not necessarily imply the invalidity of Smithart's
arrest or conviction, Heck does not preclude Smithart's excessive force clam.");
Gravely v. Speranza, No. 02-1444 (JEI), 2006 WL 91308, at *3 (D.N.J. Jan. 17,
2006) (“Heck does not serve as a complete bar to all civil rights clamsrelated to a
prisoner's arrest. See Nelson v. Jashurek, 109 F.3d 142 (3d Cir.1997)(holding that
plaintiff'sconvictionfor resisting arrest did not preclude excessiveforce claim under
Heck ). A plaintiff may claim that an officer used excessive force in effecting an
otherwise lawful arrest without running afoul of Heck.”); Allah v. Whitman, No.
Civ.02-4247(SRC), 2005 WL 2009904, at *4 (D.N.J. Aug. 17, 2005) (“Defendants
argue that because Plaintiff seeks remedy for aconstitutional violation, averdict in
hisfavor would necessarily undermine his state court conviction. . . This contention
isludicrous. Thereissimply no logical or legal argument that would allow a court
to conclude that a lawful conviction for drug possession would be called into
guestion by afinding that excessive force was unlawfully used at the time of arrest.
... The Plaintiff's underlying state conviction was for drug possession. It isentirely
possiblefor Plaintiff to be guilty of thisoffense, as he so pled, while also finding that
excessive force was unlawfully used in his arrest.”); Bramlett v. Buell, No.
Civ.A.04-518, 2004 WL 2988486, at * 3, *4 (E.D. La. Dec. 9, 2004) (Distinguishing
Hainze, Sappington, and Hudson as cases in which “the force used by the officer
occurred simultaneously with the force exhibited by the plaintiff.” Here, “if thejury
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were to conclude that the officers decision to shoot Bramlett was excessivein light
of thelr asserted goa of protecting the bystanders, that would do nothing to
underminethefact that secondsearlier Bramlett had committed an aggravated battery
upon Officer Major.”).

In Smith v. Holtz, 87 F.3d 108, 113 (3d Cir. 1996), the court applied the
rationale of Heck to a claim under § 1983 “that, if successful, would necessarily
imply the invalidity of a conviction on a pending criminal charge. . . ." See also
Harvey v. Waldron, 210 F.3d 1008, 1014 (9th Cir. 2000) (“We agree with the
Second, Third, Sixth, Seventh, Tenth and Eleventh Circuits and hold that Heck
applies to pending crimina charges, and that a claim, that if successful would
necessarily imply the invalidity of a conviction in a pending criminal prosecution,
does not accrue so long as the potential for a conviction in the pending criminal
prosecution continuesto exist.”); Beck v. City of Muskogee Police Dep't, 195 F.3d
553, 557 (10th Cir. 1999) (“Heck precludes 8§ 1983 claims relating to pending
charges when a judgment in favor of the plaintiff would necessarily imply the
invalidity of any conviction or sentence that might result from prosecution of the
pending charges. Such claimsarise at thetimethe chargesaredismissed.”); Sanchez
v. Gonzalez, No. Civ. 05-2552(RBK), 2005 WL 2007008, at *5 (D.N.J. Aug. 16,
2005) (“Inthiscase, if Plaintiff's§ 1983 casealleging aviolation of hisconstitutional
rights due to an improper search and seizure were successful, it would have the
hypothetical effect of rendering hisfutureconvictioninvalid. Thus, theHeck deferred
accrual rule is triggered, and Plaintiff's complaint must be dismissed, without
pregjudice.”). Accord Cummings v. City of Akron, 418 F.3d 676 (6th Cir. 2005);
Shamaeizadah v. Cunigan, 182 F.3d 391, 397-99 (6th Cir. 1999); Covington v. City
of New York, 171 F.3d 117, 124 (2d Cir. 1999). But see Brown v. Taylor, No.
04-51280, 2005 WL 1691376, at *1 (5th Cir. July 19, 2005) (unpublished) (“To the
extent that Brown's allegations concerned pending criminal charges, however, the
district court's dismissal of his civil-rights complaint under Heck was erroneous.
Insofar as it remains unclear whether Brown has been tried or convicted on those
charges, the district court should have stayed the instant action until the pending
criminal case against Brown has run its course. [citing Mackey v. Dickson, 47 F.3d
744,746 (5th Cir.1995)].”); Samuelsv. DeVille, No. Civ.A. 05-1062-M, 2005 WL
2106159, at *7 (W.D. La. Aug. 11, 2005) (“Based on the foregoing, the undersigned
concludesthat the Heck analysisdoesin fact apply to bar civil rights suitswhich call
into question the validity of pending criminal charges. The court also concludesthat
the Fifth Circuit's cautious approach, that is, the use of a stay as opposed to a
dismissal, has been deemed appropriate in those instances where there exists
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uncertainty asto whether avictory in the civil rights suit would impact the pending
criminal prosecution. The undersigned has al so concluded that dismissal of thecivil
rights suit is an appropriate response when it is clear beyond any doubt that the
plaintiff'svictory in hiscivil rights claim would necessarily implicate the validity of
the potential conviction. Intheinstant case, the plaintiff does not contend that hewas
the victim of excessiveforce or other police misconduct. Indeed, his sole contention
isthat heisactualy innocent of the chargesthat are pending against him and that the
defendants investigation should have confirmed his innocence. Under such
circumstances, it is clear that his successin this suit would necessarily implicate the
validity of the pending charges. Thus, the undersigned concludes that the instant
complaint need not be stayed; instead, plaintiff's claims should be dismissed with
prejudice to their being asserted again until the Heck conditions are met.”).

In Edwardsv. Balisok, 520 U.S. 641 (1997), the Supreme Court extended the
principle of Heck to prisoners 8§ 1983 challengesto prison disciplinary proceedings,
claiming damagesfor aprocedural defect inthe prison administrative process, where
the administrative action taken against the plaintiff resulted in the deprivation of
good-time credits. Where prevailing in the challenge would necessarily affect the
duration of confinement, by restoration of good-time credits, the 8 1983 claim will
be dismissed and plaintiff will have to invalidate the disciplinary determination
through appea or habeas corpus before pursuing a damages action. Id. at 648. The
prisoner in Edwards also sought prospective injunctive relief, "requiring prison
officials to date-stamp witness statements at the time they arereceived." The Court
recognized that "[o]rdinarily, aprayer for such prospectiverelief will not  necessarily
imply' theinvalidity of apreviousloss of good-time credits, and so may properly be
brought under § 1983.” However, because neither the Ninth Circuit nor the District
Court considered theclaimfor injunctiverelief, the Supreme Court | eft the matter for
consideration by the lower courts on remand. 520 U.S. at 648, 649. Compare, e.g.,
Clarkev. Stalder, 154 F.3d 186, 189-91 (5th Cir. 1998) (en banc) ("[U]nlikethe sort
of prospective relief envisioned by the Supreme Court in Edwards that may have
only an ‘indirect impact' on the validity of a prisoner's conviction, . . . the type of
prospective injunctiverelief that Clarke requestsin this case--afacial declaration of
the unconstitutionality of the *no threats of legal redress portion of Rule 3--is so
intertwined with his request for damages and reinstatement of his lost good-time
creditsthat afavorable ruling on the former would * necessarily imply' theinvalidity
of hisloss of good-time credits.”) withid. at 194 (Reynaldo G. Garza, J., dissenting)
("Themajority must remember that Justice Scaliain Heck established that if afederal
judicial action would ‘necessarily imply' the invalidity of a prison conviction the
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court may not act. . . . Justice Scalias words are ‘ necessarily imply' not ‘possibly
imply' or ‘probably imply.™).

In Muhammad v. Close, 540 U.S. 749 (2004) (per curiam), the Supreme
Court confirmed the view of a mgority of the circuits that “Heck's requirement to
resort to state litigation and federal habeas before 8§ 1983 isnot . . . implicated by a
prisoner's challenge that threatens no consequence for his conviction or the duration
of his sentence.” Id. at 751. Thus, assuming a challenge to such disciplinary
administrative determinations raises no implication for the underlying conviction
and has no impact on the duration of the sentence through revocation of good-time
credits, the Heck favorable-termination rule will not apply. Id. at 754, 755; Taylor
v. United States Probation Office, 409 F.3d 426, 427(D.C. Cir. 2005) (“Because
Taylor'scomplaint challenges only thefact that hewas confined at onefacility rather
than another and, thus, doesnot challengethefact or duration of hisconfinement, the
rule of Heck isinapplicable.”).

See also Nelson v. Campbell, 541 U.S. 637, 644 (2004) (“A suit seeking
to enjoin aparticular means of effectuating a sentence of death does not directly call
into question the ‘fact’ or ‘validity’ of the sentence itself--by simply altering its
method of execution, the State can go forward with the sentence.”); Hill v. Crosby,
No. 05-8794, 2006 WL 163607, at *1 (11th Cir. Jan 24, 2006) (claim “that death by
lethal injection causes pain and unnecessary suffering and thus constitutes cruel and
unusual punishment under the Eighth and Fourteenth Amendments’ could not be
brought under section 1983, but was functional equivalent of successive habeas
petition and district court was without jurisdiction), cert. granted, No. 05-8794,
2006 WL 171583 (U.S. Jan. 25, 2006). The questions presented in Hill are (1)
Whether a complaint brought under 42 U.S.C.8 1983 by a death-sentenced state
prisoner, who seeks to stay his execution in order to pursue a challenge to the
chemicals utilized for carrying out the execution, is properly recharacterized as a
habeas corpus petition under 28 U.S.C.§ 22547 and (2) Whether, under this Court's
decision in Nelson, a challenge to a particular protocol the State plans to use during
the execution process constitutes a cognizable claim under 42 U.S.C. § 19837

In Wilkinson v. Dotson, 125 S. Ct. 1242 (2005), the Court held that Heck
and Edwards did not apply to a prisoner’s challenge to the procedures used for
determining parole eligibility. Asthe Court pointed out, success for plaintiff would
not mean immediate release from confinement or a shorter stay in prison; success
meant “at most new eligibility review, which at most will speed consideration of a
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new parole application.” 1d. at 1248. See also Bogovich v. Sandoval, 189 F.3d 999,
1004 (9th Cir. 1999) (not all challengesto parole board's policy implicate invalidity
of continued confinement); Anyanwutaku v. Moore, 151 F.3d 1053, 1055-56 (D.C.
Cir. 1998) (noting that “amajority of our sister circuits have held that challenges to
state parole procedures whose success would not necessarily result in immediate or
speedier release need not be brought in habeas corpus, even though the prisoners
filed their suits for the very purpose of increasing their chances of parole. [citing
cases]”). But see Goodwin v. Ghee, 330 F.3d 446 (6th Cir. 2003) (en banc) (evenly
divided en banc court affirming district court’ sapplication of Heck to bar prisoner’s
§1983 claim that Parole Board' sdecision wasin retaliation for hisexercise of First
Amendment rights). See also Docken v. Chase, 393 F.3d 1024, 1031(9th Cir. 2004)
(holding “that when prison inmates seek only equitablerelief in challenging aspects
of their parole review that, so long as they prevail, could potentially affect the
duration of their confinement, such relief is available under the federal habeas
statute. Whether suchrelief isalso availableunder § 1983 dependson the application
of Heck's favorable termination rule in this case, an issue not before us and one that
we do not decide.” (emphasis origina)).

There are conflicts in the Circuits as to the applicability of Heck to
challenges to extradition procedures. See Harden v. Pataki, 320 F.3d 1289, 1301,
1302 (11th Cir. 2003) (“We hold that a claim filed pursuant to 42 U.S.C. § 1983
seeking damages and declaratory relief for theviolation of astate prisoner'sfederaly
protected extradition rights is not automatically barred by Heck. We also hold that
such a claim is not barred by Heck, where the specific allegations are that law
enforcement officials failed to provide an extradited prisoner with a pretransfer
habeas corpus hearing or a signed warrant by the governor of the asylum state, or
released him into the hands of a private extradition service instead of government
agents.”), disagreeing with Seventh Circuit’ sanalysisin Knowlin v. Thompson, 207
F.3d 907 (7th Cir.2000).

There are also conflicts regarding suits seeking access to evidence for
purposes of DNA testing. Compare Osborne v. District Attorney’s Office for the
Third Judicial District, 423 F.3d 1050, 1053, 1054 (9th Cir. 2005) (“ Although the
district court recognized that Osborne raises ‘adirect challenge to [neither] the fact
nor duration of imprisonment,’ it ruled that his claim was Heck-barred because he
seeksto‘ set thestage’ to attack hisunderlying conviction. Thoughthiscircuit hasnot
yet applied Heck in the context of a 81983 action seeking post-conviction access to
DNA evidence, the district court was not without guidance in assessing Osborne's

-148-



claim. Asit observed, threecircuits--the Fourth, Fifth, and Eleventh--have previously
confronted thevery question wenow face. Theseopinionsprovideval uableguidance
tousaswell. . .. We agree with Osborne, and join the Eleventh Circuit in holding
that Heck does not bar a prisoner's 81983 action seeking post-conviction access to
biologica evidence in the government's possession. It is clear to us, as a matter of
logic, that successin such anaction would not ‘ necessarily demonstratetheinvalidity
of confinement or its duration.’. . First, success would yield only access to the
evidence--nothing more. . . Second, further DNA analysis may prove exculpatory,
inculpatory, or inconclusive; thus, there is a significant chance that the results will
either confirm or have no effect on the validity of Osborne's confinement. . . And
third, even if the results exonerate Osborne, a separate action--aleging a separate
constitutional violation altogether--would be required to overturn his conviction. . .
Any remaining doubt asto the propriety of this approach isremoved, we believe, by
the Court's recent opinion in Dotson, which reads ‘ necessarily’ to mean ‘inevitably’
and rejects the notion that a claim which can be brought in habeas must be brought
in habeas.”); Bradley v. Pryor, 305 F.3d 1287, 1290, 1291(11th Cir. 2002) (Heck
does not bar 81983 suit for the production of evidence for the purpose of DNA
testing) with Kutzner v. Montgomery County, 303 F.3d 339, 341 (5th Cir. 2002)
(“[P]risoner'srequest for DNA testing of evidencerelevant to hisprior convictionis
"so intertwined" with the merits of the conviction as to require habeas corpus
treatment.”) and Harvey v. Horan, 278 F.3d 370, 375 (4th Cir.2002), pet. for reh'g
and reh'g en banc denied, 285 F.3d 298 (4th Cir. 2002) (action under § 1983 barred
by Heck where prisoner seeks access to DNA testing as first step in undermining
conviction).

Finally, there are conflicting opinions on the question of whether and under
what circumstances Heck applies when habeas is unavailable. In Spencer v.
Kemna,523U.S. 1(1998), the Court addressed the question of whether apetitionfor
awrit of habeas corpusfor the purpose of invalidating aparol e revocation was made
moot by the plaintiff's having completed the term of imprisonment underlying the
challenged parolerevocation. Oneof plaintiff's"collateral consequences’ arguments
was that under the doctrine of Heck, he would be precluded from seeking damages
under § 1983 for thealleged wrongful parolerevocation unlesshe could establish the
invalidity of the revocation through the habeas statute. In an opinion authored by
Justice Scalia, the Court noted the following:

[Petitioner] contends that since our decision in Heck . . . would
foreclose him from pursuing a damages action under 42 U.S.C. §

-149-



1983 unless he can establish the invalidity of his parole revocation,
his action to establish that invalidity cannot be moot. Thisisagreat
non sequitur, unless one believes (as we do not) that a § 1983 action
for damages must always and everywhere be available. It is not
certain, in any event, that a § 1983 damages claim would be
foreclosed. If, for example, petitioner were to seek damages for
using thewrong procedures, not for reaching thewrongresult,'. . . and
if that procedural defect did not “necessarily imply the invalidity of’
the revocation, . . . then Heck would have no application al.

523U.S at 17.

A mgority of the Justices, in dicta, expressed the view that Heck has no
applicability where the plaintiff is not "in custody" and, thus, habeas corpus is
unavailable. See Spencer v. Kemna, 523 U.S. 1, 20, 21 (1998) (Souter, J., joined by
O'Connor, Ginsburg, and Breyer, JJ., concurring) ("[W]eareforced to recognize that
any application of the favorable-termination requirement to § 1983 suits brought by
plaintiffs not in custody would produce a patent anomaly: agiven claim for relief
from unconstitutional injury would be placed beyond the scope of § 1983 if brought
by a convict free of custody (as, in this case, following service of a full term of
imprisonment), when exactly the same claim could be redressed if brought by a
former prisoner who had succeeded in cutting his custody short through habeas. The
better view, then, isthat aformer prisoner, nolonger “in custody,' may bringag 1983
action establishing the unconstitutionality of a conviction or confinement without
being bound to satisfy a favorable-termination requirement that it would be
impossible as a matter of law for him to satisfy. Thus, the answer to Spencer's
argument that his habeas claim cannot be moot because Heck bars him from relief
under 8§ 1983 isthat Heck hasno such effect. After aprisoner'sreleasefrom custody,
the habeas statute and its exhaustion requirement have nothing to do with his right
toany relief.") andid. at 25 n.8 (Stevens, J., dissenting) ("Given the Court's holding
that petitioner does not have aremedy under the habeas statute, it is perfectly clear,
as Justice Souter explains, that he may bring an action under 8§ 1983."). See also
Jiron v. City of Lakewood, 392 F.3d 410, 413 n.1 (10th Cir.2004) (noting that Heck
might not apply where plaintiff is no longer “in custody” for offense and therefore
“has no vehicle, such as a petition for awrit of habeas corpus, available to her by
which she could seek to challenge the underlying felony menacing conviction.”).
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In Nonnettev. Small, 316 F.3d 872 (Sth Cir. 2002), the plaintiff had fully
served the period of incarcerationimposed asaresult of thedeprivation of good-time
credits and theimposition of administrative segregation, and hisrel ease made habeas
unavailable. TheNinth Circuit joined the Second, see Huang v. Johnson, 251 F.3d
65, 75 (2d Cir. 2001), and Seventh Circuits, see DeWalt v.Carter, 224 F.3d 607,
616-18 (7th Cir. 2000), in concluding that, under such circumstances, where the
unavailability of habeas was due to mootness caused by release from the period of
incarceration imposed, which incarceration a successful civil suit would impugn, a
81983 action was not barred by Heck. Nonnette, 316 F.3d 872, 876, 877 n.6 (Sth
Cir. 2002). Seealso Limonev. United States, 271 F.Supp.2d 345 (D. Mass. 2003)
(unfair to apply Heck where government had blocked effective access to post-
conviction remedies “by actively subverting [attempts to prevail through]
commutation procedures and by withholding critical evidence until years after
[convicted men]had died.”), aff’ din part and remandedin part, Limonev. Condon,
372 F.3d 39(1st Cir. 2004); Lueck v. Wathen, 262 F. Supp.2d 690, 699 & n.7
(N.D. Tex. 2003) (“[A] prisoner who is effectively barred from raising a
non-frivolous claim in afederal habeas proceeding because the state has interfered
with hisright of accessto the courts should be ableto sue for money damages, to the
extent those damages can be quantified.”).

Thecourt distinguisheditsdecisionin Cunninghamyv. Gates, 312 F.3d 1148
(9th Cir. 2003), asamended on denial of reh’g, (Jan. 14, 2003) and cert. denied, 538
U.S. 960 (2003), where Heck was held to bar plaintiff’s claim in a situation where
the unavailability of habeas was dueto afailure to timely pursue habeas remedies.
312 F.3d at 1153 n.3. Accord Guerrerov. Gates, 357 F.3d 911, 917, 918 (9th Cir.
2004) (refusing to relax Heck' srequirements asto claims of plaintiff “whosefailure
totimely achieve habeasrelief isself-imposed”). Seealso Vickersv. Donahue, No.
04-14848, 2005 WL 1519353, at *4, *5 (11th Cir. June 28, 2005)(not published)
(applying Heck where plaintiff had failed to avail himself of appeal with respect to
revocation order and resulting nine month sentence); Figueroav. Rivera, 147 F.3d
77, 80, 81 (1st Cir. 1998) ("The appellants counter that strict application of Heck
worksafundamental unfairnessinthiscase. After all, Rioswasattempting toimpugn
hisconvictionwhen deathintervened. Although thisplaint strikesaresponsive chord,
it runs afoul of Heck's core holding: that annulment of the underlying convictionis
an element of a section 1983 "unconstitutional conviction' claim. . . Creating an
equitable exception to this tenet not only would fly in the teeth of Heck, but aso
would contravene the settled rule that a section 1983 claimant bears the burden of
proving all the essential elements of her cause of action."); Huey v. Stine, 230 F.3d
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226, 229, 230 (6th Cir. 2000); Randell v. Johnson, 227 F.3d 300, 301 (5th Cir.
2000).

Seealso Huftilev. Miccio-Fonseca, 410 F.3d 1136, 1139-42 (9th Cir. 2005)
(holding “Heck applies to SVPA [Sexually Violent Predators Act] detainees with
access to habeas relief; detainee argued Heck shouldn’t apply “because he was no
longer civilly committed and hence was unable to file a habeas corpus petition[,]”
but court of appeals found that “[u]nder Californias SVPA scheme, the current
petition to recommit Huftile is directly traceable to hisinitial term of confinement
and is thereby sufficient to confer standing for federal habeas purposes.”).

Compare Gilles v. Davis, 427 F.3d 197, 209-12 (3d Cir. 2005) (“Petit's
underlying disorderly conduct charge and his § 1983 First Amendment claim require
answering the same question--whether Petit'sbehavior constituted protected activity
or disorderly conduct. If ARD ["Accelerated Rehabilitative Disposition” ("ARD")
program, which permits expungement of the crimina record upon successful
completion of a probationary term] does not constitute a favorable termination,
success in the 81983 claim would result in paralle litigation over whether Petit's
activity constituted disorderly conduct and could result in a conflicting resolution
arising fromthe same conduct. Werecogni ze that concurring and di ssenting opinions
in Spencer. .. question the applicability of Heck to anindividual, such as Petit, who
has no recourse under the habeas statute. . . But these opinions do not affect our
conclusion that Heck applies to Petit's claims. We doubt that Heck has been
undermined, but to the extent its continued validity hasbeen called into question, we
join on this point, our sister courts of appeals for the First and Fifth Circuits in
following the Supreme Court's admonition ‘to lower federa courts to follow its
directly applicable precedent, even if that precedent appears weakened by
pronouncements in its subsequent decisions, and to leave to the Court “the
prerogative of overrulingitsowndecisions."’. . Becausethe holding of Heck applies,
Petit cannot maintain a 81983 claim unless successful completion of the ARD
program constitutes a ‘termination of the prior criminal proceeding in favor of the
accused.” . .Wehave not had occasion to addressthisissuedirectly. Our trial courts
have held that ARD is not a termination favorable for purposes of bringing a
subsequent § 1983 malicious prosecution claim. We find instructive opinionsfrom
the Second and Fifth Circuits that have addressed whether similar pre-tria
probationary programs are a favorable termination sufficient to bring a subsequent
civil suit. [discussing cases] Viewing these factors together, we hold the ARD
program is not afavorable termination under Heck. Petit's participation in the ARD
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program bars his 81983 claim.” footnotes omitted) with id. at 216-19 (Fuentes, J.
dissenting in part) (“Likethe District Court, the majority assumes that the favorable
termination rulein Heck appliesto Petit'sclaim. But because Petit was not in custody
when he filed his 81983 action, Heck does not apply to his claims. Under the best
reading of Heck and Spencer v. Kemna, 523 U.S. 1 (1998), the favorable termination
rule does not apply where habeasrelief isunavailable. . . . | now turn to the critical

guestion on this point: whether Petit could have brought a habeas petition instead of
the present 81983 action. The duration of Petit's ARD program is not on record, but
it could not have exceeded two years. . . Since Petit filed suit about one and a half
years after hisarrest, his ARD program was likely compl eted before he brought this
suit. Thus, Petit could not have pursued habeasrelief. . . . Evenif the ARD program
was not complete when Petit initiated the instant action, based on my review of the
record, | conclude that the ARD program never placed Petit ‘in custody’ for habeas
purposes. ARD is a pre-trial diversionary program, the purpose of which ‘is to
attempt to rehabilitate the defendant without resort to atrial and ensuing conviction.’

.. Although we do not know the precise conditions imposed upon Petit, they do not
appear to have required Petit to report anywhere in Pennsylvania since his stated
reason for entering ARD wasto enable hisreturn to Kentucky as quickly aspossible
for work. . .. I therefore concludethat, even in the unlikely event that Petit was still

in ARD at the time that he filed the present suit, his ARD program was not
sufficiently burdensometo render him‘incustody’ for habeas purposes. Accordingly,
the favorable termination rule does not apply to his claims and the dismissal of his
claim on that basis was error.”).

In Muhammad v. Close, 540 U.S. 749 (2004), the Supreme Court left this
issue unresolved. See Muhammad, 540 U.S. at 752 n.2 (2004) (“Members of the
Court have expressed the view that unavailability of habeas for other reasons may
also dispense with the Heck requirement. . . . This caseis no occasion to settle the
issue.”).

See also Vickersv. Donahue, No. 04-14848, 2005 WL 1519353, at *4, *5
(11th Cir. June 28, 2005)(not published) (“While we have not explicitly ruled on
whether aplaintiff who has no federal habeas remedy available to him may proceed
under 81983 despitethefact that success on the meritswould underminethevalidity
of, in this case, an order of revocation and the resulting nine month sentence, we
declineto do so herebecauseit isunnecessary to the outcome of Vickersscase. First,
as the district court pointed out, Vickers was not without a remedy to seek
post-revocation relief. He could have appealed the revocation order and, had he
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prevailed, his 8 1983 claimswould not be barred by Heck. Second, unlikein Harden,
Vickerss claim here would imply the invalidity of the order of revocation and
nine-month sentence he received. . . . Findly, the three cases cited above that
permitted aplaintiff to pursue a 81983 claim because no habeasrelief was available
did not involve a situation where a conviction itself was called into question. In
Nonnette and Carr, the issue was the validity of prison disciplinary proceedings
revoking good-time credits, and in Huang theissuewasthedenial of credit for prison
time served and the conviction was not challenged. . . . Here, Vickerssfactual basis
for his§1983 claimdirectly undercutsasigned court order, which found that Vickers
had violated hiscommunity control for two violationsof condition 12. Asthedistrict
court noted, Vickers insists he did not plead guilty or nolo contendere to these
violations, but even taking his assertion as true, the undisputed fact remains that he
was found to be in violation, convicted for the violation, and sentenced to nine
months' imprisonment. Accordingly, we conclude that the Heck bar applies to
Vickers's clam despite the unavailability of relief.”).

A lengthy discussion of the problem, along with a good collection of the
cases, can be found in Dible v. Scholl, No. C05-4089-MWB, 2006 WL 172237, at
*1,**10-14 & *14 n.15, *16 (N.D. lowaJan. 24, 2006) (“This controversy brings
before the court an issue of first impression within the Eighth Circuit--namely
whether the unavailability of aremedy under 28 U.S.C. § 2254, the federal habeas
corpus statute, permitsaformer state prisoner to maintain an action under 42 U.S.C.
§ 1983, . . . even though success in such an action would necessarily imply the
invalidity of aconviction or sentence. Specifically, in this case, the court confronts
the question of whether aformer state prisoner--who is precluded from pursuing a
habeas claim--can maintain an action for damages as aresult of aleged due process
violations that occurred during a prison disciplinary proceeding under 8 1983 or
whether hisrights are nothing more than amirage--appearing to exist at first glance,
but transforming into an illusion upon careful inspection due to the lack of afedera
forum in which to enforce them. . . . Following the Court's opinion in Spencer, the
federal district and appellate courts have been left to carve out the precise contours
of thefavorabl etermination requirement with respect to prisonerswho can not access
afederal forumvia§ 2254. Generdly, thesefederal courts have split into two camps.
First, are those courts that find Heck directly controls thisissue. Therefore, because
Spencer did not overrule Heck, these courts conclude that a prisoner not in custody
within the meaning of the habeas statute or whose habeas action has been mooted
upon release from incarceration, remains nonetheless precluded from bringing a
claimfor damagesunder § 1983 under thelanguagein Heck. Second, arethose courts
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that follow Justice Souter'slogic in Spencer and find that Heck did not affirmatively
decide the issue, leaving these courts free to conclude that a prisoner without
recourse under the habeas statute may bring an action under the broad scope of §
1983. There is no existing Eighth Circuit precedent on this issue. . . . The Fifth,
Sixth, and Third Circuits have followed the First Circuit's logic pronounced in
Figueroa. See, e.g., Randell v. Johnson, 227 F.3d 300, 301-02 (5th Cir.2000) (relying
on the reasoning set forth in Figueroa ); Huey v. Stine, 230 F.3d 226, 229-30 (6th
Cir.2000) (citing Figueroa ), overruled on other grounds by Muhammad v. Close,
540 U.S. 749 (2004); Gillesv. Davis, 427 F.3d 197, 209-10 (3d Cir.2005) (following
Figueroa). . . Based on an unpublished opinion, it aso appears the Fourth Circuit
would follow this same reasoning. See Gibbs v. SC. Dep't of Prob., Parole, &
Pardon Servs., No. 97-7741, 1999 WL 9941, at * 2 (4th Cir. Jan. 12, 1999) (affirming
district court's grant of summary judgment with respect to rel eased prisoner's claims
under 8§ 1983 on the grounds the claim was precluded by Heck). To summarize, the
conclusion reached by these courtsis premised upon the belief that Heck definitively
decided, in the negative, the question of whether a prisoner who is precluded from
pursuing habeas relief can file a 8§ 1983 action without first meeting the favorable
determination requirement. Based upon thisbelief, although these courtsquestionthe
continued viability of Heck's favorable termination requirement when habess is
unavailable, thesedecisionsreflect that ultimately, these courtsconcludethat they are
precluded from following Spencer, when to do so would overrule Heck, a
determination solely within the province of the Supreme Court. . . . In contrast,
several circuit and district courts have adopted the view articulated by Justice Souter
in Spencer and have held that apersonwhoislegally precluded from pursuing habeas
relief may bring a 8 1983 action challenging a conviction without satisfying the
favorable termination requirement of Heck. See Nonnette, 316 F.3d at 875-77 & n.
6.; Huang v. Johnson, 251 F.3d 65, 75 (2d Cir .2001); DeWalt v. Carter, 224 F.3d
607, 616-17 (7th Cir.2000); . . . Dolney v. Lahammer, 70 F.Supp.2d 1038, 1041,
1042 n. 1 (D.S.D.1999); Haddad v. California, 64 F.Supp.2d 930, 938 (C.D
.Cal.1999); Zupan v. Brown, 5 F.Supp.2d 792 (N.D.Cal.1998). Thisline of case law
doesnot, asalluded to by the First Circuit in Figueroa, rely upon the contention that
Spencer overruled Heck'sfavorabl etermination requirement. See, e.g., Nonnette, 316
F.3d a 877 n. 6 ("We conclude that Heck does not control, and reach that
understanding of Heck's origind meaning with the aid of the discussions in
Spencer.") (citing DeWalt, 224 F.3d at 617 n. 5). Rather, these authorities conclude
that Heck should be read as creating a favorable termination requirement only for
those persons who, like Heck, had the remedy of habeas corpus available to them. .
.. After areview of the pertinent case law, this court concludes that it will adhereto
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Justice Souter's reasoning in Spencer. In doing so, this court aligns itself with the
circuit and district courts that have concluded Heck only hints at an answer to the
current issue before this court in dicta and therefore, does not constitute directly
applicable precedent. . . This is because the prisoner in Heck had the remedy of
habeasavailableto him. . . .. This court does not believe its holding will encourage
prisonersto delay their challengesto lossof good timecreditsuntil their releasefrom
incarceration. As the Ninth Circuit has noted, ‘The possibility of release from
incarcerationisthestrongest incentivefor prisonersto act promptly to challenge such
administrative action by habeas corpusafter administrativeremediesare exhausted.’

Nonnette, 316 F.3d at 878 n. 7. Further, the court's holding today is not without
limitations. For example, other courts have declined to hold that afailureto timely
pursue habeas remedies takes a prisoner's § 1983 claim out of Heck's purview. See,
e.g., Cunninghamv. Gates, 312 F.3d 1148, 1154 n. 3 (9th Cir.2002). Thus, thecourt's
holding today potentially affects only asmall number of prisoners--former prisoners
challenging theloss of good time credits or revocation of parolewhose claims, under
Spencer, have been mooted by their release from incarceration, or those prisoners
challenging their underlying convictions who were never ‘in custody,’ or served too
short of time to physically file a petition for habeas corpus while ‘in custody.” This
latter group of potentially affected prisonersisfurther reduced by thefact that, unlike
challenges to parole revocation or loss of good time credits, challenges to an
underlying conviction are not mooted upon the prisoner'srel ease from incarceration,
and a habeas action may still be maintained provided that it wasfiled at the time the
individual was ‘in custody.” See Spencer, 523 U.S. a 7-8 (noting collateral

consequences have been presumed in cases challenging an underlying conviction)
(citing Sbron v. New York, 392 U.S. 40, 55-56 (1968)). . .. The decision issued by
this court today ensuresthat prisoners seeking redressfrom constitutional violations
will have afederal forum available to them. A contrary conclusion would have the
untoward consequence of creating aright without aremedy, which isin essence, no
right at all.”).

On "expungement by executive order," see Wilson v. Lawrence County, 154
F.3d 757, 760-61 (8th Cir. 1998) ("Wilson assertsthat hisconviction was‘ expunged
by executive order' by virtue of hisfull pardon from the governor. The defendants
disagree. Thedistrict court, relying on Missouri law, concluded that aperson whois
pardoned by the governor remains guilty in the eyes of the Missouri court and
therefore cannot bring a1983 claim for wrongful incarceration. In our view, however,
the issue in this case is one of federa law. . . . The relevant question is whether
Wilson'spardon invaidated his conviction within the meaning of Heck. Wefind that
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itdid. ... The gist of Heck is that section 1983 is not an appropriate vehicle for
attacking the validity of a state conviction. Wilson does not seek to put it to this
improper use. He used the executive clemency process, which the Supreme Court has
expressly approved, as the forum in which to challenge his criminal conviction.");
Walden v. City of Chicago, 391 F.Supp.2d 660, 670, 671 (N.D. Ill. 2005) (“A
substantial portion of this case turns on the meaning and significance of a genera
pardon, on the one hand, and a pardon of innocence, on the other, under Illinoislaw.
. . . Defendant's argument in this regard boils down to the following: Governor
Thompson's pardon of Walden in 1978 amounted to an acquittal, and an acquittal is
tantamount to an invalidation of his conviction (under Heck ) (D.E. 20 a 5) and a
termination of the proceedings in Walden's favor (under state law). If 1978 is the
point of accrual, then al of Plaintiff's claims are time-barred. Plaintiff, however,
maintainsthat his claims did not accrue until January 13, 2003, the time at which he
received apardon of innocence. Plaintiff allegesthat the general pardon differsfrom
apardon of innocence and that while the 1978 pardon ‘ acquitted’ Plaintiff of further
punishment, it did not undermine or negatethe validity of Walden's prior conviction.
.. .. [T]he Court holds that the gubernatorial pardon Plaintiff received on June 30,
1978 was a genera pardon. As such, it did not invalidate his conviction or act to
terminate Plaintiff's conviction in his favor for purposes of Heck and the
corresponding state law requirements. Walden's causes of action thus did not accrue
with the signing of Walden's 1978 general pardon.”).

See also Montgomery v. De Simone, 159 F.3d 120, 125 (3d Cir. 1998) ("We
hold today that the Restatement's rule that an overturned municipa conviction
presumptively establish[es] probable cause contravenes the policies underlying the
Civil RightsAct and thereforedoesnot apply to asection 1983 maliciousprosecution
action."); St. Germain v. Isenhower, 98 F.Supp.2d 1366, 1369, 1370 (S.D.Fa.
2000) (“[T]he question presented is whether a 8§ 1983 action for malicious
prosecution can be maintained with respect to the initial criminal charges lodged
against the plaintiff if the prosecution resulted in the plaintiff's conviction on lesser-
included offenses and no outright acquittals. . . . Those courts which have addressed
the issue presented here have held that a malicious prosecution action will not lieif
the plaintiff has been convicted of a lesser-included offense. [citing cases|] The
rationale is that a conviction on a lesser-included offense does not constitute a
favorabletermination for theaccused. . . . Simply put, ajudgment in favor of Mr. St.
Germainin this case would necessarily call into doubt his convictions on the lesser-
included offenses. Although Mr. St. Germain says that he is only attacking the
original (and moreserious) chargeslodged against him, he alleges unlawful behavior
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(e.g., perjury) that would aso undermine his convictions on the lesser-included
offenses. Thus, the difficulty of parallel litigation over the issues of probable cause
and guilt and the danger of conflicting resolutions arising out of the same or identical
transaction exist in this case just as they did in Heck.”); Nuno v. County of San
Bernardino, 58 F. Supp.2d 1127, 1135, 1136 (C.D. Cal. 1999) (“The Court
concludes that, for purposes of the Heck analysis, a plea of nolo contendere in a
Californiacriminal action hasthe sameeffect asaguilty pleaor jury verdict of guilty.
... Thus, the Court concludes that the fact that plaintiff's obstruction of an officer
convictionwasby pleaof nolo contendere does not have any effect on the application
of the rule of Heck v. Humphrey which precludes his section 1983 cause of action
based on Moreno's alleged use of excessive force in arresting plaintiff.”).

Seealso Grant v. Sotello, No. 2:98-CV-0347, 1998 WL 740826, at *1 (N.D.
Tex. Oct. 19, 1998) (not reported) ("While the question may be raised whether a
cause dismissed pursuant to Heck considerations should be considered for purposes
of computing the three strikes under . . . section 1915(g), research reveals other
courts facing this issue have adopted this approach. . . ."). Accord, Armentrout v.
Tyra, 175 F.3d 1023 (Table), 1999 WL 86355, at *1 (8th Cir. Feb. 9, 1999)
(unpublished), citing Riverav. Allin, 144 F.3d 719, 730-31 (11th Cir.1998); Patton
v. Jefferson Correctional Ctr., 136 F.3d 458, 462-64 (5th Cir.1998).

Onthe question of Heck’ sapplicationtoimmigration orders, seeHumphries
v. Various Federal USINS Employees, 164 F.3d 936, 946 & n.11 (5th Cir. 1999)
(“[1]f Heck wereto apply in the context of immigration orders, it would, by analogy,
bar only those claimsthat ‘ necessarily imply’ theinvalidity of an INS or BIA order.
.. Assuming arguendo that Humphries were to recover damages for the alleged
involuntary servitude as well as the alleged mistreatment while in detention, these
judgments would in no way imply the invalidity of Humphries detention or
exclusion. . .. [A]t least one scenario comesto mind in which Heck may bar aclam
over whichweretain jurisdiction under 8 1252(g). An alien whose claim arisesfrom
INS misconduct during an exclusion proceeding, for instance, may be ableto invoke
our jurisdiction despite § 1252(g), but because that error may in fact impugn the
validity of the underlying proceeding, Heck may prove relevant.”).

Note that Heck has been applied to federa prisoners and Bivens actions.
See, e.g., Martin v. Sias, 88 F.3d 774 (9th Cir.1996). Seealso Mohamedv. Tattum,
380 F.Supp.2d 1214, 1223 (D. Kan. 2005) (“ Just asthe actionsin Heck and Edwards
implied the invalidity of the plaintiffs conviction and disciplinary action, afinding
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that defendant failed to protect plaintiff from an attack by his cellmate implies the
invalidity of the disciplinary adjudication whereby plaintiff was adjudged guilty of
fighting. Plaintiff's Bivens claim bears a sufficient relationship to the disciplinary
adjudication such that the claim is not cognizable absent the invalidation of the
disciplinary adjudication. If plaintiff'sinjurieswere actually theresult of defendant's
failureto protect rather than plaintiff'sactive participationin afight, thedisciplinary
hearing findings are necessarily erroneous and must be invalidated. But plaintiff
admitted guilt during the disciplinary hearing and has not appealed the disciplinary
hearing findings, despite being given an opportunity to do so. Accordingly, hisfailure
to protect action against defendant is not cognizable pursuant to the principles
announced in Heck and Edwards.”).

C. Procedural Due Process Claims

In Parratt v. Taylor, 451 U.S. 527 (1981), overruled in part, Daniels v.
Williams, 474 U.S. 327 (1986), an inmate claimed that he was deprived of property
without due process of law when prison officias lost a set of his hobby materials,
valued at $23.50. Id. at 530. The Court held that anegligent deprivation of property,
resulting from random and unauthorized conduct of a state actor, does not giverise
to a procedural due process claim under the Fourteenth Amendment so long as the
state provides an adequate postdeprivation remedy. Id. at 543. In Daniels v.
Williams, supra, the Court overruled Parratt to the extent that the case had held that
a deprivation within the meaning of the fourteenth amendment due process clause
could be effected by mere negligent conduct.

Therationale of Parratt was extended to intentional deprivationsof property
in Hudson v. Palmer, 468 U.S. 517 (1984), where an inmate complained of an
intentional taking of his personal, noncontraband property during the course of a
prison "shakedown" search. Id. at 520.

In applying the Parratt doctrineto theintentional deprivationin Hudson, the
Court emphasized that "[t]he controlling inquiry is solely whether the Stateisin a
position to provide for predeprivation process.” Id. at 534. Where the conduct of
state actors is random and unauthorized, the State cannot foresee, predict or prevent
deprivations resulting from such conduct and a postdeprivation remedy is all the
process a State can be constitutionally required to provide. Id. at 531-33.
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The Parratt/Hudson doctrine does not apply to deprivations by state actors,
acting pursuant to established state procedure which failed to provide for
predeprivation process where it was possible, practicable and constitutionally
required. In Logan v. Zimmerman Brush Co., 455 U.S. 422 (1982), the Court
upheld plaintiff's claim where a state statutory scheme destroyed plaintiff's property
interest without the proper procedural safeguards. 1d. at 435-36. Seealso Higginsv.
Beyer, 293 F.3d 683, 694 (3d Cir. 2002) (Under Zinermon, prisoner was entitled to
predeprivation notice and hearing before deduction of fundsfrom hisinmate account
by prison officials “acting under the authority of an established state procedure for
seizing a prisoner's funds to satisfy court-ordered fines.”). But see Tillman v.
Lebanon County Correctional Facility, 221 F.3d 410, 421 n.12(3d Cir. 2000) (*We
recognize that some cases hold that Parratt does not apply where an ' “established
state procedure” ' destroys an entitlement without proper procedural safeguards. . .
In such acase, apredeprivation hearing is still required. . . However, the Supreme
Court hassince noted in an ex parteforfeiture case, i.e., onethat involves established
stateprocedures, that in‘ extraordinary situations,” predeprivation notice and hearings
areunnecessary. United Statesv. James Daniel Good Real Property, 510U.S. 43, 53,
114 S.Ct. 492, 126 L.Ed.2d 490 (1993). The case before us presents such an
‘extraordinary situation.’”).

It isalso generaly settled that Parratt/Hudson isinapposite where plaintiff
isclaiming the violation of a constitutional right afforded specific protection by the
Bill of Rights or where plaintiff is alleging a violation of substantive due process.
See, e.g., Zinermon v. Burch, 110 S. Ct. 975, 983 (1990) (dictum) ("Asto thesetwo
typesof claims....[a] plaintiff may invoke § 1983 regardless of any state-tort remedy
that might be available to compensate him for the deprivation of these rights.").

In McKinney v. Pate, 20 F.3d 1550 (11th Cir. 1994) (en banc), cert. denied,
115 S. Ct. 898 (1995), the Eleventh Circuit addressed the issue of "whether, under
the Fourteenth Amendment, a government employee possessing a state-created
property interest in his employment states a substantive due process claim, rather
than a procedural due process claim, when he alleges that he was deprived of the
employment interest by an arbitrary and capricious non-legislative government
action." Id. at 1553. The court unanimously held that "in non-legislative cases, only
procedural due process claims are available to pretextually terminated employees.”
Id. at 1560. See also Nicholasv. Pennsylvania State Univeristy, 227 F.3d 133, 142
(3d Cir. 2000) (holding tenured public employment is not a fundamenta property
interest entitled to substantive due process protection).
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The matter of what procedural safeguards must attend the deprivation of a
constitutionally protected interest isamatter of federal law. Vitek v. Jones, 445 U.S.
480, 491 (1980). In Mathews v. Eldridge, 424 U.S. 319 (1976), the Court set out
certain factors for consideration:

[]dentification of the specific dictates of Due Process
generally requires consideration of three distinct
factors: First, the private interest that will be affected
by the official action; second, therisk of an erroneous
deprivation of such interest through the procedures
used, and the probable value, if any, of additional or
substitute procedural safeguards; and, finally, the
Government'sinterest, including thefunctioninvol ved
and the fiscal and administrative burdens that the
additional or substitute procedura requirement would
entail.

Generally, due process requires notice and a meaningful opportunity to be
heard prior to the deprivation of a protected interest. Cleveland Bd. of Educ. v.
Loudermill, 470 U.S. 532, 542 (1985). But see Gilbert v. Homar, 117 S. Ct. 1807
(1997) (holding that a State does not violate the Due Process Clause of the
Fourteenth Amendment by failing to provide notice and ahearing before suspending
a tenured public employee without pay.). See also City of Los Angelesv. David,
123 S. Ct. 1895, 1897, 1898 (2003) (per curiam) (30-day delay in holding ahearing
after car was towed and stored for alleged parking violation “reflects no more than
aroutine delay substantially required by administrative needs. Our cases make clear
that the Due Process Clause does not prohibit an agency from imposing thiskind of
procedural delay when holding hearings to consider claims of the kind here at
issue.”); Cityof West Covinav. Perkins, 525 U.S. 234, 240, 241(1999) (“When the
police seize property for acriminal investigation, . . . due process does not require
them to provide the owner with notice of state law remedies. . . . Once the property
owner isinformed that his property has been seized, hecanturnto. . . public sources
to learn about the remedial procedures availableto him. The City need not take other
steps to inform him of his options.”).

InZinermon v. Burch, 110 S. Ct. 975 (1990), respondent claimed that he had
been deprived of liberty without due processwhen hewas admitted to astate hospital

-161-



asa"voluntary" patient, under circumstances indicating that he was incompetent to
give informed consent. Id. at 977-981.

In concluding that respondent’'s complaint was sufficient to state a procedural

due process claim, the majority in Zinermon first made clear that "the fact that a
deprivation of liberty isinvolved . . . does not automatically preclude application of
the Parratt rule." 110 S. Ct. at 987. The Court went on to hold, however, that the
Parratt/Hudson anaysis did not apply where the erroneous deprivation was
foreseeable, where predeprivation processwas practi cable, and wherethe challenged
conduct could be characterized as "authorized,” in the sense that it was an abuse by
state officialsof "broadly delegated, uncircumscribed power to effect the deprivation
atissue." 110 S. Ct. at 989.

Justice O'Connor viewed the complaint as asserting conduct that could be
characterized only as a random and unauthorized departure from established state
law, thusinvoking application of Parratt and Hudson. Id. at 990-997 (O'Connor, J.,
joined by Rehnquist, C.J., Scalia, J., and Kennedy, J., dissenting).

In Zinermon, the maority explicitly disavowed treating the claim as one for
adeprivation of due process pursuant to established state procedure, thus invoking
the Logan exception to the Parratt/Hudson doctrine, and requiring an assessment
of whether the procedural safeguards provided by state law against erroneous
deprivationsin this context were constitutionally sufficient under Mathews.

The Court noted that "[t] he broader questions of what procedural safeguards
the Due Process Clause requiresin the context of an admission to amental hospital,
and whether Florida's statutes meet these constitutional requirements, are not
presented in this case." Id. at 979.

Nor did the mgjority decide whether the complaint was sufficient to state a
custom or practice, since the plurality opinion of the Eleventh Circuit did not rely on
such an interpretation in denying the motion to dismiss. Id. at 981 n.9.

Asthedissent in Zinermon notes, 110 S. Ct. at 996-97 (O'Connor, J., joined
by Rehnquist, C.J., Scalia, J., and Kennedy, J., dissenting), the Court applied the
Mathews balancing test in Washington v. Harper, 494 U.S. 210, 110 S. Ct. 1028
(1990), acasedecided thesameday asZinermon. In Washington, amentallyill state
prisoner challenged the prison's administration of antipsychotic drugsto him against
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hiswill without ajudicial hearingto determinethe appropriatenessof such treatment.
The prison policy required the treatment decision to be made by ahearing committee
consisting of a psychiatrist, psychologist, and the prison facility's Associate
Superintendent. The Court applied the Mathews balancing test and found the
established procedure constitutionally sufficient. 110 S. Ct. at 1040-44.

Recognizing that the application of Mathews to Florida's admissions
procedures "would have required a strained reading of respondent’s complaint and
arguments . . . ," thedissent in Zinermon, nonetheless, would have preferred to
reach the result arrived at by the Court through a straightforward assessment of the
congtitutionality of Florida's established procedure under Mathews, rather than by
way of "the strained reading of controlling procedural due processlaw that the Court
adoptstoday." 110 S. Ct. at 997 (O'Connor, J., joined by Rehnquist, C.J., Scalia, J,,
and Kennedy, J., dissenting). As the dissent concludes, the mgjority in Zinermon
construes the complaint to state a claim that is governed neither by the Mathews
analysis, nor by the Parratt/ Hudson doctrine. Id. at 995-96.

Zinermon suggeststhat plaintiffscan makeout procedura dueprocessclaims
even where the deprivation has not been pursuant to any formally established state
procedure, indeed, even where the conduct effecting the deprivation arguably isin
violation of or contrary to formally enacted state procedures. See Easter House v.
Felder, 910 F.2d 1387, 1410-13 (7th Cir. 1990) (en banc) (Cudahy, J., joined by
Cummings, J., and Posner, J., dissenting). See also Summersyv. State of Utah, 927
F.2d 1165, 1170 (10th Cir. 1991) (suggesting procedura due processclaim may exist
against individua officer who had effected deprivation in manner inconsistent with
established state procedures).

Nor does Zinermon require that the deprivation be linked to an official
custom, pattern or practice or an established state procedure. Finally, the officials
authorized to effect the deprivation need not be policymaking officials whose
decisions might be attributable to the entity as officia policy. 110 S. Ct. at 994.

The question of whether a"status-conscious exception” to the Parratt/
Hudson doctrine should be recognized, which would equate conduct and decisions
of policymaking officials with established state procedure, has been fully explored
in anumber of decisions from the Seventh Circuit Court of Appeals.
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There is clearly some sentiment on that court for refusing to dismiss on
Parratt/Hudson grounds when the deprivation results from conduct of a final
policymaker, even wheresuch conduct might bedirectly contrary toformally enacted
law. See, e.q.,, Swank v. Smart, 898 F.2d 1247, 1257 (7th Cir. 1990) (Swank 1)
(procedural due process claim stated where discharge of plaintiff took place at
policymaking level of town government), cert. denied, 498 U.S. 853 (1990);
Matthiessen v. Board of Education of North Chicago Community High School
District 123, 857 F.2d 404, 407 n. 3 (7th Cir. 1988) ("[T]he single act of a
sufficiently highranking policymaker may equatewith or be deemed established state
procedure....[,]" making Parratt inapplicable); Tavarezv. O'Malley, 826 F.2d 671,
677 (7th Cir. 1987) (procedural due process claim sufficient to withstand dismissal
wheredeprivation resulted from conduct of senior county andtown officials). Accord
Samplev. Diecks, 885 F.2d 1099, 1114 (3d Cir. 1989) (due process violation stated
when policymaking official establishesaconstitutionally inadequate state procedure
for depriving people of protected interest).

Where state law leaves little latitude in the exercise of discretionary powers
and carefully circumscribesthe authority and responsibility of an official, decisions
made pursuant to that authority will reflect "established state procedure.” Isolated
departures from the well-defined procedure should be viewed as random,
unauthorized conduct, for which adequate postdeprivation state remedies should
suffice. See, e.g., Hadfield v. McDonough, 407 F.3d 11, 20 (1st Cir. 2005) (“Our
cases establish that agovernment official has committed arandom and unauthorized
act when he or she misapplies state law to deny an individual the process due under
a correct application of state law. . . In other words, conduct is ‘random and
unauthorized’ within the meaning of Parratt-Hudson when the challenged state
actionisaflaw in the official's conduct rather than aflaw in the state law itself. . . .
We have applied thisdoctrinein the public employment context. [ citing cases| Here,
Hadfield was denied a hearing because the due process defendants erred (if they
erred at all) by misapplying Massachusetts civil servicelaw. Thisdetermination was
not discretionary or governed by aformal or informal policy. . . Rather, if error, it
was simply a missaprehension [sic] of state law. This is the sort of random and
unauthorized conduct to which Parratt-Hudson applies.”).

D. Noteon Sandin v. Conner

In Sandin v. Conner, 515 U.S. 472 (1995), the Court held, in the context of
aprocedural due process claim raised by aninmate placed in disciplinary segregation
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for thirty days, that, despite the mandatory language of the applicable prison
regulation, a constitutionally protected liberty interest will generaly be "limited to
freedom from restraint which. . . imposes atypical and significant hardships on the
inmate in relation to the ordinary incidents of prison life." Id. at 484.

InWilkinson v. Austin, 125 S. Ct. 2384, 2394, 2395 (2005), the Court noted:

In Sandin's wake the Courts of Appeals have not reached consistent
conclusionsfor identifying the baseline from which to measure what
is atypical and significant in any particular prison system. . . This
divergence indicates the difficulty of locating the appropriate
baseline, an issue that was not explored at length in the briefs. We
need not resolve the issue here, however, for we are satisfied that
assignment to OSP [ Ohio State Penitentiary] imposes an atypical and
significant hardship under any plausible baseline. . .. For aninmate
placed in OSP, amost all human contact is prohibited, even to the
point that conversation is not permitted from cell to cell; the light,
though it may be dimmed, ison for 24 hours; exerciseis for 1 hour
per day, but only in a small indoor room. Save perhaps for the
especially severe limitations on all human contact, these conditions
likely would apply to most solitary confinement facilities, but here
there aretwo added components. First isthe duration. Unlikethe 30-
day placement in Sandin, placement at OSP isindefinite and, after an
initial 30-day review, is reviewed just annually. Second is that
placement disqualifies an otherwise eligible inmate for parole
consideration. . . While any of these conditions standing alone might
not be sufficient to create a liberty interest, taken together they
impose an atypical and significant hardship within the correctional
context. It followsthat respondentshavealiberty interestinavoiding
assignment to OSP.

See also Skinner v. Cunningham, 430 F.3d 483, 486, 487 (1st Cir. 2005)
(“The hardship test has itself become the source of maor disagreement. . . Some
circuits compare the confinement conditions to those of the genera prison
population, while others look to the conditions of nondisciplinary administrative
segregation. . . One circuit holds that disciplinary segregation never implicates a
liberty interest unlessit lengthens a sentence. Carsonv. Johnson, 112 F.3d 818, 821
(5th Cir.1997). Whether Sandin should be read as acookbook recipefor al casesis
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unclear. We think it is enough here that Skinner's segregation was rational, that its
duration was not excessive, and that the central condition--isolation from other
prisoners--wasessential toitspurpose. Skinner wasaprisoner serving asentencefor
murder who had just killed another inmate. . . . The prison was waiting on the
Attorney General, and six weeksishardly an excessivetimeto conduct apreliminary
inquiry into a possible murder. . . As for Skinner's conditions of confinement,
isolation from other prisonerswas of the essence, and while it was perhaps needless
to have denied Skinner amenities such astelevision or books, these deprivations are
largely incidenta to Skinner's main complaint, and were in any case short-term.
Taking all the circumstances into account, including the prison's need to manage its
own administration, . . .Skinner's temporary isolation without aformal hearing was
not unconstitutiona either initsessential character or initsduration.”); Westefer v.
Snyder, 422 F.3d 570, 589, 590 (7th Cir. 2005) (“We believe that the all egations of
the complaint, which we must accept as true at this stage of the litigation, preclude
dismissal under the now-governing standards of Wilkinson. There are some
differences between the features of the Ohio supermax at issue in Wilkinson and
those of the lllinois facility at issue here. Itisnot at al clear, however, that those
differences are so qualitatively different asto require a different characterization of
thefacility for purposesof dueprocessanalysisunder Wilkinson. Illinois contention
that the liberty interest identified in Wilkinson turned exclusively on the absence of
parole constitutes, our view, far too crabbed areading of the decision. ... Weadso
note that, if, after considering all the evidence submitted by the parties, the district
court isnot of theview that thelllinoissituationis, likethe Ohio facility, ‘ an atypical
and significant hardship under any plausible baseline,” . . . the district court must
confront the issue of what does constitute the appropriate baseline for the Illinois
system. . . Assuming that aliberty interest is determined to exist, the district court
will then have to confront whether the procedures that we have discussed at some
length with respect to the exhaustion of administrative remedies provide sufficient
process to protect the prisoners liberty interest in this case.”); Lekasv. Briley, 405
F.3d 602, 608, 609 (7th Cir. 2005) (“[C]ourtstoday charged with assessing whether
conditions of confinement pose an atypical and significant hardship are in essence
counseled by Sandin to (1) compare the conditions of disciplinary segregation to
those of discretionary segregation;. . . (2) compare the conditions of disciplinary
segregation to those in the general prison population; and (3) determine whether the
disciplinary action affects the length of the inmate's sentence. . . . [W]hat continues
to beperplexing isthe compari son group agai nst which the conditions of disciplinary
segregation areto be compared. While Sandin suggeststhe confinement be compared
against both discretionary segregation as well as the general prison population, the
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realitiesof prison administration suggest that thesetwo control groupsareinfact one
and thesame. . . . Thisisbecause, in every state's prison system, any member of the
general prison populationissubject, without remedy, to assignment to administrative
segregation or protective custody at the sole discretion of prison officials. . . . Thus,
when a court compares disciplinary segregation to the genera prison population, it
is effectively comparing disciplinary segregation to discretionary segregation. . . .
Indeed, taking Sandin 's prescribed comparisons to their logical extremes, it is
possiblethat the conditions of discretionary segregation against which the plaintiff's
confinement is to be judged are not necessarily those of the prison in which the
plaintiff isincarcerated, but rather those of the most restrictive prison in the state
penal system . . . and perhaps even those of the most restrictive prison in the entire
country. . . . This is a harsh, and perhaps unintentional, result. But it is aso
inescapable, in light of the fact that a prisoner may be transferred from one state
prison to another without implicating the inmate's liberty interest--even where the
conditions of the destination prison are ‘ much more disagreeable’ than those of the
originating prison.”); Ortizv. McBride, 380 F.3d 649, 655 (2d Cir. 2004) (“The
district court in the case before us thus erred when it dismissed Ortiz's due process
claim based solely onthefact that his SHU confinement wasfor fewer than 101 days.
We need not delineate the precise contours of ‘normal’ SHU confinement. For
present purposes, it is sufficient to note that, ordinarily, SHU prisoners are kept in
solitary confinement for twenty-three hours aday, provided one hour of exercisein
the prison yard per day, and permitted two showers per week. . . Ortiz alegesthat for
at least part of hisconfinement, hewaskept in SHU for twenty-four hoursaday, was
not permitted an hour of daily exercise, and was prevented from showering ‘for
weeks a atime.” . . Based on these and Ortiz's other alegations relating to his
treatment in SHU, we think that, if proved, they could establish conditionsin SHU
‘far inferior’. . . to those prevailing in the prison in general. We thus conclude that
Ortiz has alleged that the ninety-day SHU sentence imposed on him was, under the
circumstances, a hardship sufficiently * atypical and significant’ to withstand a Rule
12(b)(6) motion asto thefirst part of the due processtest.”); Palmer v. Richards,
364 F.3d 60, 64-66 & n.4 (2d Cir. 2004) (“[O]ur cases establish the following
guidelines for use by district courts in determining whether a prisoner's liberty
interest was infringed. Where the plaintiff was confined for an intermediate
duration-- between 101 and 305 days--‘ development of a detailed record’ of the
conditions of the confinement relative to ordinary prison conditionsisrequired. . . .
A confinement longer than an intermediate one, and under ‘ normal SHU conditions;’
.. . is ‘a sufficient departure from the ordinary incidents of prison life to require
procedural due process protections under Sandin.’. . . And athough shorter
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confinements under norma SHU conditions may not implicate a prisoner's liberty
interest, . . .we have explicitly noted that SHU confinements of fewer than 101 days
could constitute atypical and significant hardshipsif the conditionsweremore severe
than the normal SHU conditions of Sealey or amorefully devel oped record showed
that even relatively brief confinements under normal SHU conditions were, in fact,
atypical. . . . Inthe absence of adetailed factual record, we have affirmed dismissal
of due process claims only in cases where the period of time spent in SHU was
exceedingly short--less than the 30 days that the Sandin plaintiff spentin SHU--and
there was no indication that the plaintiff endured unusual SHU conditions. . . . . The
actual duration of confinement isrelevant to determining whether any liberty interest
wasinfringed, . . .but should the analysi s proceed to the second prong of thequalified
immunity analysis--whether Richards's actions were objectively reasonable in light
of thelaw at the time--the pronounced sentence isthe relevant period, see Hanrahan
v. Doling, 331 F.3d 93, 98 (2d Cir.2003) (per curiam).”); Mitchell v. Horn, 318 F.3d
523,531, 532 (3d Cir. 2003) (“Sandin did not pronounce aper serule, asthe District
Court's opinion implies. In Sandin, to determine whether the prisoner's
treatment--thirty daysdisciplinary segregation for resisting astrip search--implicated
a liberty interest, the Supreme Court carefully compared the circumstances of the
prisoner's confinement with those of other inmates. . . . In deciding whether a
protected liberty interest exists under Sandin, we consider the duration of the
disciplinary confinement and the conditions of that confinement in relation to other
prisonconditions. . . Not surprisingly, our casesengaginginthisinquiry havereached
differing outcomes, reflecting the fact-specific nature of the Sandin test. [collecting
cases]”).

Compare Al-Amin v. Donald, No. 05-13803, 2006 WL 197191,
at*5,*6(11th Cir. Jan. 27, 2006) (confinement in GSP'sadministrative segregation for
aperiod of approximately three years, in single cell, with five hours of exercise per
week rather than the seven hours available to general population inmates “ does not
constitutean ‘ atypical and significant hardship ... inrelation to the ordinary incidents
of prisonlife.’””) with Foglev. Pierson, No. 05-1405, 2006 WL 205367, at * 3 (10th
Cir. Jan. 27, 2006) (“ Thedistrict court abused its discretion in concluding that there
was no arguable basisthat athree-year period of administrative segregation--during
which time Foglewas confined to hiscell for all but five hourseach week and denied
access to any outdoor recreation--isnot ‘atypical.’”).

See also Asquith v. Department of Corrections, 186 F.3d 407, 411 (3d Cir.
1999) (remova from halfway house did not trigger protections of Due Process
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Clause); Griffin v. Vaughn, 112 F.3d 703, 707 (3d Cir. 1997) ("It is thus apparent
that in the penal system to which Griffin was committed with due process of law, it
is not extraordinary for inmates in a myriad of circumstances to find themselves
exposed to the conditions to which Griffin was subjected. It isaso apparent that it
is not atypical for inmates to be exposed to those conditions, like Griffin, for a
substantial period of time. Given the considerations that lead to transfers to
administrative custody of inmates at risk from others, inmates at risk from
themselves, and inmates deemed to be security risks, etc., one can conclude with
confidence that stays of many months are not uncommon. For these reasons, we
believe that exposure to the conditions of administrative custody for periods aslong
as 15 months' falswithin the expected parameters of the sentenceimposed [on him]
by acourt of law." It necessarily follows, in our view, that Griffin's commitment to
and confinement in administrative custody did not deprive him of aliberty interest
and that he was not entitled to procedural due process protection.").

The Supreme Court has held that a state may create a liberty interest on the
part of inmates in the accumulation of good conduct time credits. Wolff v.
McDonnell, 418 U.S. 539, 563-71 (1974). Before being deprived of good-time
creditsaninmate must beafforded: (1) 24-hour advancewritten notice of thealleged
violations; (2) the opportunity to be heard before an impartial decision maker; (3)
the opportunity to call witnesses and present documentary evidence (when such
presentation is consistent with institutional safety); and (4) awritten decision by the
fact-finder stating the evidence relied upon and the reasons for the disciplinary
action. Id.

In Sandin, the Court did not disturbitsholding in Wolff. Thus, if disciplinary
action would inevitably affect the duration of the inmate's confinement, a liberty
interest would still be recognized under Wolff. See Whitford v. Boglino, 63 F.3d 527,
532 (7th Cir.1995). See also Boone v. Brown, No. Civ. 05-750(AET), 2005 WL
2006997, at*11 (D.N.J. Aug. 22, 2005) (“In Wol ff v. McDonnell, the Supreme Court
set forth the requirements of due processin prison disciplinary hearings. Aninmate
is entitled to (1) written notice of the charges and no less than 24 hours to marshal
the facts and prepare a defense for an appearance at the disciplinary hearing; (2) a
written statement by the fact finder as to the evidence relied on and the reasons for
the disciplinary action; and (3) an opportunity ‘to call witnesses and present
documentary evidence in his defense when to do so will not be unduly hazardousto
institutional safety or correctional goas.’ Wolff, 418 U.S. at 563-71. However,
inmates do not have an absolute federal constitutionally-protected right to confront
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and cross-examine witnesses at their prison disciplinary hearings. Id. at 567-68.").
Note, however, that "the mere opportunity to earn good-time credits' has been held
not to " constitute aconstitutionally cognizableliberty interest sufficient totrigger the
protection of the Due Process Clause." Luken v. Scott, 71 F.3d 192, 193-94 (5th Cir.
1995) (per curiam).

SeealsoAllah v. Seiverling, 229 F.3d 220, 225 (3d Cir. 2000) (* Our holding
that claims alleging retaliation for the exercise of First Amendment rights survive
Sandin is consistent with those circuits that have considered theissue.”).

In Mitchell v. Dupnik, 75 F.3d 517 (9th Cir. 1996), the court of appeals held
that the rationale of Sandin did not apply to a pretrial detainee "who had not been
convicted or sentenced at the time he was disciplined.” 1d. at 524. The court
concluded that Sandin | eft Bell v. Wolfish, 441 U.S. 520 (1979), untouched and that
where the purpose and effect of disciplinary segregation was punishment, a pretrial
detainee could not be punished without a due process hearing. 1d. Accord
Surprenant v. Rivas, 424 F.3d 5, 17 (1st Cir. 2005) (“[ T]he Sandin Court'srationale
applies only to those convicted of crimes--not to pretrial detainees. The courts of
appealsthat have addressed this question are consentient on the point. [citing cases]
We share that view. Pretria detainees, unlike convicts, have a liberty interest in
avoiding punishment--aninterest that derivesfromthe Constitutionitself. . . Because
the plaintiff in this case was a pretrial detainee at and prior to the time of the
accusation and the hearing, Sandinisinapposite.”); Rapier v. Harris, 172 F.3d 999,
1004, 1005 (7th Cir. 1999); Whitford v. Boglino, 63 F.3d 527, 531 n.4 (7th
Cir.1995). See generally Carlo v. City of Chino, 105 F.3d 493, 498-99 (9th Cir.
1997) (noting that "[a] majority of the courts that have addressed this question have
held that Sandin does not govern the assessment of state-created liberty interestsfor
pretrial detainees[,]" citing cases and concluding that "holding an arrestee
incommunicado is arestraint atypical of post-arrest detention.").

See also Tilmon v. Prator, 368 F.3d 521, 523 (5th Cir.2004) (per curiam)
(“Tilmon had argued that Sandin did not apply, citing Fuentesv. Wagner, 206 F.3d
335 (3d Cir.2000), in which that court held that a convicted inmate awaiting
sentencing has the status of a pretrial detainee. The district court rejected Tilmon's
argument that because he was convicted but not sentenced, Sandin did not apply. .
.. We do not read Bell v. Wolfish as suggesting that a convicted but unsentenced
prisoner should be treated asa pretrial detainee. . . . In our view, the adjudication of
guilt, i.e., the conviction, and not the pronouncement of sentence, isthe dispositive
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fact with regard to punishment in accordance with due process. The Eighth, Ninth,
and Tenth Circuits have recognized this principle. [discussing cases]”).

The Court has held that, in certain circumstances, the Constitution itself may
give rise to a liberty interest. See, e.g., Washington v. Harper, 494 U.S. 210,
221-222 (1990) (involuntary administration of antipsychotic drugs); Vitek v. Jones,
445 U.S. 480 (1980) (involuntary commitment to amental hospital). See also Kirby
v. James, 195 F.3d 1285, 1292 (11th Cir. 1999) (holding that “the stigmatizing effect
of being classified asasex offender constitutesadeprivation of liberty under the Due
Process Clause.”). But see Overton v. Bazzetta, 123 S. Ct. 2162, 2170 (2003)
(“[W]ithdrawal of visitation privileges for a limited period as a regular means of
effecting prisondiscipline. . . isnot adramatic departurefrom accepted standardsfor
conditionsof confinement.”); Bazzettav. McGinnis, 430 F.3d 795, 802, 803 (6th Cir.
2005) (*Weextrapol atefrom Overton and Sandin that the substance abuse regul ation
isneither a‘ dramatic departure,” nor an‘ atypical and significant hardship’ inrelation
to the ordinary incidents of prison life. Thus, although the issue was not directly
before the Overton Court, Court precedent and dictum has signaled against our
finding aliberty interest ontheface of the substance abuseregulation. . . . Asdetailed
above, the Overton Court subsequently foreclosed afacia procedura due process
chalenge under the standard set forth in Sandin. The Court's decision in Overton
does not preclude individual prisonersfrom challenging aparticular application of
the substance abuse regulation on First Amendment, Eighth Amendment or
Fourteenth Amendment grounds but such ‘[a]nindividual claim based on indefinite
withdrawal of visitation or denial of procedural safeguards, ... [does] not support the
ruling ... that theentireregulationisinvalid.’. . . Weknow of no circuit court that has
found an implicit due process right to prison visitation. In fact, the Sandin decision
perpetuated the Court'sgenerd resistanceto directly reading the Due Process Clause
without support from a positive source of law, absent evidence of a“grievous|oss.’
Although the substance abuse regulation at issue hereis‘severe, . .. wedeclineto
hold that, on itsface, it risesto thelevel of egregious conduct necessary to implicate
the implicit guarantees of the Due Process Clause.”).

InYoung v. Harper, 117 S. Ct. 1148, 1150 (1997), a unanimous Court held
that Oklahoma's Preparole Conditional Supervision Program, "aprogram employed
by the State of Oklahomato reducetheovercrowding of itsprisong,] wassufficiently
like parolethat aperson in the program was entitled to the procedural protections set
forth in Morrissey v. Brewer, 408 U.S. 471, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972)
before he could be removed fromit." Seealso Anderson v. Ricore, 317 F.3d 194,
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200-02 (2d Cir. 2003) (“ Sandin 'sreliance on Wol ff, which found an important liberty
interest in the retention of good time credits, and its earlier citation with approval of
Morrissey, a parole revocation case, negate any suggestion that Sandin's
particularized test should be applied outside the intra-prison disciplinary context.
Because Anderson, likethe petitionersin Morrissey and theplaintiffsin Tracy, lived
outside the prison, a comparison to the ordinary conditions of prison life is
inappropriate.. Morrissey itself established that once the State has given an inmate
the freedom to live outside an institution, it cannot take that right away without
according theinmate procedura due process. . . . [T]helack of relevance Sandin has
to work release and similar programs became even more apparent . . . when the
Supreme Court decided Young. Relyingamost exclusively on Morrissey and without
employing aSandin analysis, the Young court held that plaintiff had aliberty interest
in Oklahoma'spre-paroleprogram, whichisquitesimilar to New Y ork'swork release
program. . . Although Young had not been decided when New York revoked
Anderson's work release status and thus does not enter into the qualified immunity
anaysis, it graphicaly demonstrates why defendants acted unreasonably in
comparing the apples of revoking a work release program with the oranges of an
intra-prison disciplinary transfer.”); Blair-Bey v. Quick, 151 F.3d 1036, 1047 n.9
(D.C. Cir. 1998) ("In Sandin v. Conner . . . the Supreme Court adjusted the Hewitt
analysis in considering a prisoner's challenge of his placement in disciplinary
segregation. In Ellisv. District of Columbia, 84 F.3d 1413 (D.C.Cir.1996), wefound
that Sandin only alters the liberty-interest anaysis applicable to claims relating to
‘the day-to-day management of prisons,' and that it does not apply to parole-related
clams."); Lynch v. Hubbard, 47 F. Supp.2d 125, 128,129 (D. Mass. 1999) (“[T]he
Court of Appedsfor this circuit has employed the Sandin mode of analysisto hold
that an inmate does not have a liberty interest in being given an expected, but not
mandated, parole hearing, seeHammv. Latessa, 72 F.3d 947, 956 (1st Cir.1995), nor
in the loss of work-release privileges. See Dominique v. Weld, 73 F.3d 1156, 1161
(1st Cir.1996). It may always have been difficult, but post-Sandin it isimpossibleto
conceive how making no changein aprisoner'sincarcerated status could deprivehim
of liberty. Hisorigina sentence deprived him of liberty. . . The revocation of parole
and reincarceration also would deprive him of liberty. See Morrissey v. Brewer, 408
U.S. 471 (1972). But the interest that a confined prisoner has in the possibility of
being released earlier than the expiration of his sentenceis of aquality substantially
different from the interest a paroled prisoner at liberty has in not being reconfined.
... A decision to deny parole, where the grant or denial of parole is subject to the
broad discretion of the executive, isnot awithdrawal of something that the inmate
has, but merely of something he hopes to have.”).
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