Domestic Violence Victim Representation

Information Session for Attorneys

Presented By Members of:

United States District Court for the District of New Jersey
Family Law Section of the New Jersey State Bar Association
Partners for Women and Justice

Womanspace



General Overview of the Law
on Domestic Violence

Presented by:
Sheryl J. Seiden, Esq.
Seiden Family Law, LLC

Elissa Perkins, Esq.
LaRocca Hornick Rosen Greenberg & Crupi LLC

Member of the Young Lawyer Subcommittee
of the
New Jersey State Bar Association Family Law Section



Prevention of Domestic Violence Act
N.J.S.A 2C:25-17, et seq.

e Domestic violence has a strict definition under the laws of the State
of New Jersey.

* Victims of domestic violence are afforded significant protections
under our law and domestic violence offenders are subject to severe
consequences following a finding that an act of domestic violence has
occurred and a restraining order is warranted.



Protected Relationships

e In order for an incident to be defined as domestic violence, the
parties to the incident must first meet the relationship requirements
of the PDVA.

e Relationships protected under the PDVA include:
* Spouses,
e former spouses,
e present or former household members,
e co-parents,
e anticipated co-parents of a child in utero, and
e parties to a dating relationship.



Age Restrictions of PDVA

For the following protected relationships, the victim of domestic violence must be 18 years of age or older or
an emancipated minor:

* spouses,
* former spouses, and
e present or former household members.

For the following protected relationships, there are no age requirements for the victim of domestic violence:
* co-parents,
* anticipated co-parents of a child in utero, and
* parties to a dating relationship.

The defendant in a domestic violence action must always be 18 years of age or older or an emancipated
minor.

Under the PDVA, emancipated minor is defined as a person under 18 years of age who has been married,
has entered military service, has a child or is pregnant or has been previously declared by a court or
administrative agency to be emancipated.



Predicate Acts of Domestic Violence

The PDVA specifically defines the following acts as domestic violence:

Criminal Sexual Contact
Lewdness

 Homicide e Criminal Mischief
e Assault e Burglary

* Terroristic Threats e Criminal Trespass
* Kidnapping * Harassment

e Criminal Restraint e Stalking

e False Imprisonment e Criminal Coercion
e Sexual Assault * Robbery

Contempt of a DV Order
Cyber Harassment

The PDVA additionally provides a catchall category: “Any other crime
involving risk of death or serious bodily injury to a person protected under
the Prevention of Domestic Violence Act”.



Homicide
N.J.S.A 2C:11-1 et seq.

e A person is guilty of homicide if he purposely, knowingly or recklessly
causes the death of another human being.

e This act, while specifically included in the PDVA, is not likely to come
up in a domestic violence case as you need a life in being to be a
protected party under the PDVA.



Assault
N.J.S.A. 2C:12-1

e A person is guilty of simple assault if he:

e Attempts to cause or purposely, knowingly or recklessly causes bodily injury
to another; or

* Negligently causes bodily injury to another with a deadly weapon; or

e Attempts by physical menace to put another in fear of imminent serious
bodily injury.

* The statute further provides a series of aggravating factors which
elevate the act to aggravated assault, none of which are necessary for

a finding of assault under the PDVA.



Terroristic Threats
N.J.S.A. 2C:12-3

e A person is guilty of terroristic threats if he threatens to commit any
crime of violence with the purpose to terrorize another or to cause
evacuation of a building, place of assembly, or facility of public
transportation, or otherwise to cause serious public inconvenience, or
in reckless disregard of the risk of causing such terror or
Inconvenience.

e A person is guilty of terroristic threats if he threatens to kill another
with the purpose to put him in imminent fear of death under
circumstances reasonably causing the victim to believe the
immediacy of the threat and the likelihood that it will be carried out.



Kidnapping
N.J.S.A 2C:13-1

 Holding for ransom, reward, or as a hostage. A person is guilty of kidnapping if he unlawfully
removes another from the place where he is found or if he unlawfully confines another with the
purpose of holding that person for ransom or reward or as a shield or hostage.

e Holding for other purposes. A person is guilty of kidnapping if he unlawfully removes another
from his place of residence or business, or a substantial distance from the vicinity where he is
found, or if he unlawfully confines another for a substantial period, with any of the following
purposes:

e To facilitate commission of any crime or flight thereafter;

e Toinflict bodily injury on or to terrorize the victim or another;

* To interfere with the performance of any governmental or political function; or

* To permanently deprive a parent, guardian or other lawful custodian of custody of the victim.

e “Unlawful” removal or confinement. A removal or confinement is unlawful if it is accomplished by
force, threat or deception, or, in the case of a person who is under the age of 14 or is
incompetent, if it is accomplished without the consent of a parent, guardian or other person
responsible for general supervision of his welfare.



Criminal Restraint
N.J.S.A. 2C:13-2

e A person is guilty of criminal restraint if he knowingly:

e Restrains another unlawfully in circumstances exposing the other to risk of
serious bodily injury; or
e Holds another in a condition of involuntary servitude.

* The creation by the actor of circumstances resulting in a belief by
another that he must remain in a particular location shall for
purposes of this section be deemed to be a holding in a condition of
involuntary servitude.



False Imprisonment
N.J.S.A. 2C:13-3

A person commits a disorderly persons offense if he knowingly
restrains another unlawfully so as to interfere substantially with his
liberty.



Sexual Assault
N.J.S.A. 2C:14-2

e An actor is guilty of sexual assault if he commits an act of sexual contact with a victim who is less than 13
years old and the actor is at least four years older than the victim.

* An actor is guilty of sexual assault if he commits an act of sexual penetration with another person under any
one of the following circumstances:

The actor uses physical force or coercion, but the victim does not sustain severe personal injury;

The victim is on probation or parole, or is detained in a hospital, prison or other institution and the actor has supervisory or
disciplinary power over the victim by virtue of the actor’s legal, professional or occupational status;

The victim is at least 16 but less than 18 years old and:
e The actor is related to the victim by blood or affinity to the third degree; or
e The actor has supervisory or disciplinary power of any nature or in any capacity over the victim; or
e The actor is a resource family parent, a guardian, or stands in loco parentis within the household;

The victim is at least 13 but less than 16 years old and the actor is at least four years older than the victim;

The victim is a pupil at least 18 but less than 22 years old and has not received a high school diploma and the actor is a teaching staff
member or substitute teacher, school bus driver, other school employee, contracted service provider, or volunteer and the actor has
supervisory or disciplinary power of any nature or in any capacity over the victim.

 The statute further provides a series of aggravating factors which elevate the act to aggravated sexual
assault, none of which are necessary for a finding of sexual assault under the PDVA.



Criminal Sexual Contact
N.J.S.A. 2C:14-3

* An actor is guilty of criminal sexual contact if he commits an act of
sexual contact with the victim under any of the circumstances set
forth in the preceding slide’s definition of sexual assault.

* The primary distinction between sexual assault and criminal sexual
contact is the penetration requirement.



Lewdness
N.J.S.A. 2C:14-4

e A person commits a disorderly persons offense if he does any
flagrantly lewd and offensive act which he knows or reasonably
expects is likely to be observed by other nonconsenting persons who
would be affronted or alarmed.

e “Lewd acts” shall include the exposing of the genitals for the purpose
of arousing or gratifying the sexual desire of the actor or of any other
person.



Criminal Mischief
N.J.S.A. 2C:17-3

* A person is guilty of criminal mischief if he:

e Purposely or knowingly damages tangible property of another or damages
tangible property of another recklessly or negligently in the employment of
fire, explosives or other dangerous means listed in subsection a.
of N.J.S.2C:17-2; or

e Purposely, knowingly or recklessly tampers with tangible property of another
so as to endanger person or property, including the damaging or destroying of
a rental premises by a tenant in retaliation for institution of eviction
proceedings.



https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=5b57f9c4-a299-4133-8942-56ac3a0a49ad&pddocfullpath=/shared/document/statutes-legislation/urn:contentItem:5G4B-FM31-DXC8-04DS-00000-00&pdcontentcomponentid=9077&pddoctitle=N.J.S.2C:17-3&pdproductcontenttypeid=urn:pct:83&pdiskwicview=false&ecomp=7539k&prid=cc6b786a-8990-4339-9eed-e0c9cb624144

Burglary
N.J.S.A. 2C:18-2

e A person is guilty of burglary if, with purpose to commit an offense
therein or thereon he:

 Enters a research facility, structure, or a separately secured or occupied
portion thereof unless the structure was at the time open to the public or the
actor is licensed or privileged to enter;

e Surreptitiously remains in a research facility, structure, or a separately
secured or occupied portion thereof knowing that he is not licensed or
privileged to do so; or

e Trespasses in or upon utility company property where public notice
prohibiting trespass is given by conspicuous posting, or fencing or other
enclosure manifestly designed to exclude intruders.



Criminal Trespass
N.J.S.A. 2C:18-3

e Unlicensed entry of structures. A person commits an offense if, knowing that he is not licensed or
privileged to do so, he enters or surreptitiously remains in any research facility, structure, or
separately secured or occupied portion thereof, or in or upon utility company property, or in the
sterile area or operational area of an airport.

e Defiant trespasser. A person commits a petty disorderly persons offense if, knowing that he is not
licensed or privileged to do so, he enters or remains in any place as to which notice against
trespass is given by:

e Actual communication to the actor; or
* Posting in a manner prescribed by law or reasonably likely to come to the attention of intruders; or
e Fencing or other enclosure manifestly designed to exclude intruders.

e Peering into windows or other openin%s of dwelling places. Adperson commits a crime of the
fourth degree if, knowing that he is not licensed or privileged to do so, he peers into a window or
other opening of a dwelling or other structure adapted for overnight accommodation for the
purpose of invading the privacy of another person and under circumstances in which a reasonable
person in the dwelling or other structure would not expect to be observed.



Harassment
N.J.S.A. 2C:33-4

* A person is guilty of harassment if, with purpose to harass another,
he:

e Makes, or causes to be made, a communication or communications
anonymously or at extremely inconvenient hours, or in offensively coarse
language, or any other manner likely to cause annoyance or alarm;

e Subjects another to striking, kicking, shoving, or other offensive touching, or
threatens to do so; or

 Engages in any other course of alarming conduct or of repeatedly committed
acts with purpose to alarm or seriously annoy such other person.

e A communication may be deemed to have been made either at the
place where it originated or at the place where it was received.



Stalking
N.J.S.A. 2C:12-10

e A person is guilty of stalking if he purposefully or knowingly engages in a
course of conduct directed at a specific person that would cause a
reasonable person to fear for his safety or the safety of a third person or
suffer other emotional distress.

e “Course of conduct” means repeatedly maintaining a visual or physical proximity to a
person; directly, indirectly, or through third parties, by any action, method, device, or
means, following, monitoring, observinﬁ, surveilling, threatening, or communicating
to or about, a person, or interfering with a person’s property; repeatedly committin
harassment against a person; or repeatedly conveying, or causing to be conveyed,
verbal or written threats or threats conveyed by any other means of communication
or threats implied by conduct or a combination thereof directed at or toward a
person.

 “Repeatedly” means on two or more occasions.
 “Emotional distress” means significant mental suffering or distress.

* “Cause a reasonable person to fear” means to cause fear which a reasonable victim,
similarly situated, would have under the circumstances.



Criminal Coercion
N.J.S.A. 2C:13-5

* A person is guilty of criminal coercion if, with purpose unlawfully to restrict
arr:other’s freedom of action to engage or refrain from engaging in conduct, he
threatens to:

Irr\]flic’ﬁ bodily injury on anyone or commit any other offense, regardless of the immediacy of
the threat;

Accuse anyone of an offense;

Expose any secret which would tend to subject any person to hatred, contempt or ridicule, or
to impair his credit or business repute;

Take or withhold action as an official, or cause an official to take or withhold action;

BrinF about or continue a strike, boycott or other collective action, except that such a threat
shall not be deemed coercive when the restriction compelled is demanded in the course of
negotiation for the benefit of the group in whose interest the actor acts;

Testify or provide information or withhold testimony or information with respect to another’s
legal claim or defense; or

Perform any other act which would not in itself substantially benefit the actor but which is
calculated to substantially harm another person with respect to his health, safety, business,
calling, career, financial condition, reputation or personal relationships.



Robbery
N.J.S.A. 2C:15-1

* A person is guilty of robbery if, in the course of committing a theft,
he:

* Inflicts bodily injury or uses force upon another; or
 Threatens another with or purposely puts him in fear of immediate bodily
injury; or
. gommits or threatens immediately to commit any crime of the first or second
egree.

* An act shall be deemed to be included in the phrase “in the course of
committing a theft” if it occurs in an attempt to commit theft or in
immediate flight after the attempt or commission.



Contempt of a Domestic Violence Order

* Violation of the “No Contact” provisions of an existing domestic
violence restraining order is a recent addition to the PDVA.

e Defendant must have actual notice of the existence of the restraining
order.

* This may be a basis to amend the TRO to include additional predicate
acts while a TRO is pending adjudication, but in and of itself will likely
not form a sufficient basis for the initial TRO filing.



Cyber-Harassment
N.J.S.A. 2C:33-4.1

A person commits the crime of cyber-harassment if, while making a
communication in an online capacity via any electronic device or

through a social networking site and with the purpose to harass
another, the person:

e threatens to inflict injury or physical harm to any person or the property of
any person;

e knowingly sends, posts, comments, requests, suggests, or proposes any lewd,
indecent, or obscene material to or about a person with the intent to

emotionally harm a reasonable person or place a reasonable person in fear of
physical or emotional harm to his person; or

e threatens to commit any crime against the person or the person’s property.



CATCHALL

 Any other crime involving risk of death or serious bodily injury to a
person protected under the Prevention of Domestic Violence Act.



Silver v. Silver, 387 N.J. Super. 112 (2006)

e The restraining order analysis does not stop with the relationship and
predicate act.

* In order to prove that a restraining order is warranted, the facts must
further be analyzed pursuant to the Silver test to determine whether
the court should enter a final restraining order.

* The test requires a showing that either the restraining order is
necessary to protect the victim from an immediate danger or to
prevent further abuse.
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