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MODERATOR
Corinne McCann Trainor, Partner, Fox Rothschild LLP

Opening Remarks by Fabiana Pierre-Louis, Esq
Introduction of Panelists

Setting The Stage: Timing of Summary Judgment Motions & Pre-trial Conferences
Final Pretrial Orders

Other Pleadings, Pre-Trial Submissions, Motions, & Conferences

The Trial

Overlapping Criminal Issues in Civil Trials/Tax Fraud

Preserving Issues for Appeal

Post-Trial Filings

Questions and Discussion




Dispositive motions pending? Adjudicated?

Pre-trial Conferences / Conferences with the Court

Final Pre-Trial Conference

The purpose

What to expect?
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What is the Final Pretrial Order?

Fed. R. Civ. P. 16(e): “The court may hold a final pretrial
conference to formulate a trial plan, including a plan to
facilitate the admission of evidence. The conference must be
held as close to the start of trial as is reasonable, and must be
attended by at least one attorney who will conduct the trial for
each party and by any unrepresented party. The court may
modify the order issued after a final pretrial conference only
to prevent manifest injustice.” (emphasis added)

Importance

Drafting the order

Review Final Pretrial Order

'EORM OF FIVAL PRETRIAL ORDER USED BY-
HON_MARY L. C

OOPER, USD)

HON. FREDA L. WOLFSON, USD]
HON_PETER G SHERIDAX, USD]
HON. MICHAEL A_SHIPR, USD]
HON. BRIAN R MARTINOTTL USDJ

‘This form i to be retypad in full (ncluding al instructions) and all materal imsarted.

PLEASF NUMBER ALL PACES

UNITED STATES DISTRICT COURT
‘DISTRICT OF NEW JERSEY

Plaintiff Civil Action No.

FINAL PRETRIAL ORDER,

Defendant

R

This matter having come befors tha Court for  pratrial conferanss pursuant o Fad.
Gir. P 16 wd baving  appeared  for  plaintiff, and

having appeared for defendant; the following Final Pretraal Order is hereby ntered.

1. JURISDICTION (sst forts spacifically).

2. PENDING/CONTEMPLATED MOTIONS (Set forth all pending or contemplated
motions, diressad to discovery orto the calendar. Alzo, sat &
the ratura of the motion and the returm date. Ifthe Court indieated that f would rule on
‘any matte at pretrial, summarize that matter and each party's position).

3. STIPULATION OF FACTS (Set forth in narrative form 2 comprehensive
uding all smevvers to i

‘admissions, to which there i agreement among the parties).

4. PLAINTIEF'S CONTESTED FACTS (State separately for each plaintiff
Proofs shall be limitsd at frial to he mattars set forth below. Failure o set forth any
smatter shall be deemed 3 waiver thereot).

3 Libility

B e 3
(This must include sach item of damages, the smount of sach itam, the factual basis
L




for each item and, if punitive damages are claimed, the facts upon which plaintiff will
zely to sstablich pusitive dumages).

5. DEFENDANT'S CONTESTED FACTS (State separataly for sach dafendant
Sas instructions abovs).

A prove zard o lisbility

B. prove card to damages.
(This the factual basis for claims
for damages).

6 PLAINTIFF'S WITNESSES (Aside from those called for impeachment purposes,
only thoss witesses whoss names and addresses ara isted below will bs permittad to
testify at rial

A On lizbiliy, plaintiffintends to call the following witmesses who will estify
in accordance with the following summaries:

B.Oud 2 cses who will testify
in sccordance with the following summarias:

c e 5 =
DEFENDANT'S WITNESSES {Ses instructions shove).

A Ou lizbiliy, defendant intends to call te following witesses who will testify
in accordance with the following summaries:

B.Ond s who will estify
in accordance with the following summaries:

c -

8 EXPERT WITNESSES (N opposing consel shall be permitted to quastion
e £ b

A Plaintiffs sxpert witnssses are
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10, DEFENDAST'S EXHIBITS (%
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11 FLAINTIFF'S LEGAL B55UES
DEFENDANT S LEGAL [SS1ES.

3 EHOMCE OF LAW: (1 s

s e mppbabla
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the jury.
e submitted 2t any time prior to
o plainly marked with the name nd mumber of the cass, shall contain citations of
pportingsuborias, f my, ndshall deigate the ary ubmiting . the cae
3 party, these shal
shall be on 3 separats ,mmme.

€. Joint proposed verdict formyspacial interrogtories are to be submitted to the tisl
judge

A Propossd

voir dire are o be submitted to the trisl judge.

16, NON-JURY TRIALS - Not lster than

A Bach side shall subumitto the 3
accordance with Loeal Civil Rule 7,25 with citation to authorifies and arguments in support
of s position on all disputed issuss of aw. Tn the event a brief shall not b filed, the.
delinguent party’s complaint or defense may be stricken

B. Each side shall submit to the Judge and other counsel proposed written findings of fact
1 it addii 4

Findings of fact and

camnot ressonably be anticipated

17, TRIAL COUNSEL (List the names of tial counsel for all parties).

1. BIFURCATION (Where spprprinte th sues et to by shll b seveed
nd trisd to verdict Thersafter relating to damages will be fried).

The issues of lishility and damages SHALL / SHALL NOT be trisd separately
1. ESTIMATED LENGTH OF TRIAL

DAYS FOR LIABILITY

DAYS FOR DAMAGES.

AMENDMENTS TO THIS PRETRIAL ORDER WILL NOT BE PERMITTED UNLESS
‘THE COURT DETERMINES THAT MANTFEST INTUSTICE WOULD RESULT IF THE
AMENDMENT IS DISALLOWED,




(ATTORNEY FOR PLAINTIFF)

(ATTORNEY FOR DEFENDANT)

UNITED STATES MAGISTRATE JUDGE

DATED:

(EXHIBIT LIST TO FOLLOW)
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Witness subpoenas / deposition designations

Requested voir dire questions

Proposed form of verdict sheets (w/ special interrogatories)
Requests to charge

Daubert motions and hearings (and timing of motions)
Motions in Limine

Settlement conference / Mediation

Other conferences?

Courtroom technology / demonstratives / storage of
materials, exhibits

Consent to jury trial before the Magistrate JudgeLoc. Civ.
R.73.1

Jury Selection
Use of jury questionnaires
Jury consultants

How social media has changed jury selection
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Chief Judge Freda [ Judge Anne E. [ Judge Michael Shipp| Judge Peter G, [Judge BrianR.
L. Wolfson Thompson sheridan Martinotti
Jury [durors will be Jurors will be Jurors will be On disk nWord | Unpublished
Charges o a p a a Perfect format one
the the the |week before trial.
charge. charge. charge. Written copy
provided to jurors
urors may be urors may be Jurors may be charged [for use in
charged at the charged at the before closing deliberations.
beginning or middle | beginning or middle |arguments on
of trial and/or before | of trial and/or before |substantive law.
substantive law. substantive law.
Tate e state Unpublished
Selection |used for jury court procedureof | contactihe Courtroom|voir dire will be:
selection. ury selection. Deputy Clerk with  |asked by Judge
questions regarding ~[Sheridan. Normal
jury selection. federal procedure
followed in civil
and criminal cases
Judge Zahid N. Judge Lois H. Goodman | Judge Tonianne J. Judge Dougias E. Arpert
Quraishi
Jury Jurors will be provided | Jurors will be provided | Jurors will be provided _|Jurors will be provided
Charges ~ [with the |with he |with with P
charge. Jurors may be [ charge. Jurors may be | the charge. Jurors may be | charge. Jurors may be
charged at the beginning [ charged at the beginning | charged at the beginning [ charged at the beginning or
or middle of tral and/or  [or middle of trial and/or | or middle of trial andor | middle of tral and/or
Taw with Taw with Taw with Taw with
counsels” consent counsels”consent. counsels” consent counsels”consent.
Jury
Selection | the Courtroom Deputy | the C ty |the CourtroomDeputy  [Court ty Clerk
Clerk with questions [ Clerk with questions | Clerk with questions  [with questions regarding
regarding jury selection. | regarding jury selection. |regarding jury selection. [jury selection.
‘Chief Judge Freda_|Judge Anne E. Judge Michael [Judge Peter G. _|Judge Brian
Wolfson | Thompson heridan R Martinotti
Peremptory | Prefers that counsel | Prefers that counsel _|Unpublished | Prefers counsel to_|Unpublished
Challenges d
their challenges. |their challenges. Does their peremptory
es not require that | not require that a challenges. Batson

a party forfeit any

party forfeit any

that could have been,
but wes not, used in
any round where the
adversary continues
to exercise
peremplories.

butwas not, used in

o exercise
peremptories.

that could have been,

any round where the
adversary continues

cancerns must be
raised before the
juror s excused.
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Judge Zahid N Judge Lois H. Judge TontanneJ. [ Judge Dougias £
Quraishi Goodman Bongiovanni
Peremptory | Prefers counselto | Prefers counselto | Prefers counsel ©o | Prefers counsel to
Challenges | stand and announce | stand and announce | stand and announce | stand and announce
their peremptory | their peremptory their peremptory their peremptory
challenges. Only 1 [ challenges. Only 1 | challenges. Only 1| challenges. Only 1
pass permitied by a [ pass permitted bya [ pass permittedbya | pass permitted by a
party without party without party without party without
forfeiture forfeiture. forfeiture, forfeiture.
Chief Judge [Judge Anne €. [dudge Judge Peter G, [Judge Brian K.
[Freda L. Wolfson| Thompson Michael ~ [Sheridan Martinotti
shipp
Juror Note Note taking Note taking 15 0 Note taking Unpublished
aking and permiteed. permitted permitted
Questioning
Jurorsarenot | Jurors may submit Jurors are not
permitted to questions o the permitted to submit
submit questions [ Court o be posed to questions or the
for the witnesses. [ witnesses. witnesses
Exhibits (Admitted exnibits | jurors wish to see |Admitted | All exPibits must be_|Unpublisned
o lexhibits are | premarked by
the jury room. | deliberations, they |usually sent to | counsel.
are permitted to do so [the jury room.
in open court. The
prosecutingattorney
generally maintains
custody of extibits
during il
Judge Zahid N, [9udge Lois H. Goodman|Judge TonianneJ. [Judge Douglas £
Quraishi Bongiovanni Arpert
Juror Note [No fixed practices as [N fixed practices. Juror notetakingis | No fixed practices,
Takingand ~[to juror notetaking o
Questioning [Jurors are n of counsel
permitted to submit
questions for the
witnesses
Exhibits | Admitted exhibits are

usually sent to the
jury room.

The Courtroom
Deputy Clerk will
take custody of
exhibits marked in
evidence.

usually sent to the jury
room,

| The Courtroom Deputy
Clerk will take custody of|
lexhibits marked in
levidence.

usually sent to the jury
room.

The Courtroom Deputy
Clerk will take custody
of exhibits marked in
evidence.

usually sent to the jury
room,

The Courtroom Deputy
Clerk will take custody
of exhibits marked in
evidence.
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Chief Judge Freda | Judge Anne E. Judge Michael | Judge Peter G. | Judge Brian R.
L. Wolfson Thompson hipp Sheridan Martinotti
Unpublished Generally meets | No fixed practice. | Usually meets Unpublished
with jurors after a with jurors after a
verdict verdict
Judge Zahid N. Judge Lois H. Judge Tonianne J. Judge Douglas E.
Quraishi Goodman i

Arpert
May meet with Jurors | May meet with jurors | May meet wath jurors | May meet with jurors
after averdict, but after a verdict, but after a verdict, but after averdict, but
counsel and parties are | counsel and parties are | counsel and parties are | counsel and parties are
prohibited from doing | prohibited from doing | prohibited from doing | prohibited from doing

s0.

0. 50.

s0.

Identifying any potential issues

How to protect client when criminal issues are apparent?

Best practices

Rule 51 - jury instructions




Rule 50(a), (b) - motion for judgment as a matter of law

Rule 59 - motion for a new trial, altering or amending a
judgment

Rule 62 - motion to stay

Notice of Appeal
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