
UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY

6091 989-2040
C! {ABEiS GE U.S. COURTHOUSE

IO\ \\\l J 13OCIO\ \N\I R\16U 2

UNITED STATES MAGISTRATE JUDGE

June 19,2012

LETTER ORDER TO SEA1

Re: ZoomEssence Inc. v. International Flavors and Frangances. Inc.
Civil Action No, 12-147 1 (P05)

Dear Counsel:

1 he Court has received ZoomEssence, Inc.’s (“ZoomEssence”) letter dated June 8, 2012

in which ZoornEssence, with International Flavors and Fragrances Inc.’s (“1FF”) consent, seeks

to “seal the bride certification and exhibits submitted in connection with ZoomEssence’s May

24, 20 1 2 motion for a temporary restraining order brought by order to show cause” (the “TRO

Motion”) [Docket Entry Nos, 42 &43]. (Letter from Lita Beth Wright to Hon. Tonianne 3.

I ieicni. U S.M.J. of 68/12). ZoomEssence also seeks to seal the Transcript of the May 30,

2012 hearing, on the TRO Motion that took place before the District Court.

Zoom Essence cx lains that much of the information it seeks to seal has already been

the Cuta, Indeed, ia Its Order entered on May 7, 2012 [Docket Entry No. 7J. the

Court determined that many of the same documents that comprise the TRO Motion were entitled

beesuse the\ contained the parties’ confideinial technical and business infrrmation,

the public diselosLire of wnjch would seriously injure ZoomEssence. ZoomEssence further

arc rtes that the other information it seeks to seal are documents produced by 1FF that have been

lhr Outside Counsel’s Eves OnU (“lOCO). In light of the fact that the TRO



v1o’1ion consists of information that reveals the parties’ confidential business and technical

i Fl f6-rnation , ha already been sealed b the Coun andior has been marked FOCO by 1FF,

/ rr n:r sis that its aeplication to seal be granted. ZoomEssence also argues that

there is no less restrictive alternative to its request because both the TRO Motion as wells as the

Transcript of the lay 30, 201 2 hearine make extensive reference to both the previously sealed

intbrmaiion as well as the documents produced by 1FF which have been designated FOCO.

At this juncture, the Court shall temporarily seal the TRO Motion as well as the

1ranscrpt of the TRO Motion hearing. The Court notes that It cannot on the record before It

grwu Znornhsscnee’s application on a permanent basis. L,Civ.R. 5.3(c)(l) requires that “[amy

request by a party or parties to seal, or otherwise restrict public access to. any materials or

judir iai proceedings . . be made by formal motion’ and “be filed electronically under the

desienalion ‘motion to seal materials’ or ‘motion to seal judicial proceedings[.]” This

requirement is linked to another subsection of L.Civ,R. 5.3, namely L,Civ.R, 5.3(c)(4), which

Irena its [any interested erson’ to “move to intervene pursuant to Fed. R. Civ. P. 24(b) before

the return date of any motion to seal or otherwise restrict public access.”

In litzht of the formal motion requirement imposed by L.Civ.R. 5.3(c)(l) and in order to

aLbrJ the puhlic the opportunity to intervene as provided in LCiv.R. 5.3(4), the Court cannot

aeccot Zuomhssence’s Letter Apolication in lieu of a more formal motion to seal, Nevertheless,

as stated above, the Court shall temporarily seal the TRO Motion as well as the Transcript of the

T TO Motion hearing,1 pending the filing of a ihrmal motion to seal. ZoomEssence is instructed

to tile a formal motion to seal no later than in doing so, to the extent

1Out of an abundance of caution, the Coui notes that in the future, to the extent
i alA nudiun entitled to be sealed shall be discussed on the record in a court

pruccadiipi, the parties should consider hether the courtroom should be proactively sealed. Under
certain ereumstanees, the Court has held that afiertheAact redaction and sealing is inappropriate.

I 1’a I n ,n a l’I’c a s I S 1 ha n il \ctmon \o 08 1 3 1 (D\lC)
C 1) , ft 10 A I 27 lOan tD N I Euh 7 2010)



Zoombssence seeks to seal information already sealed by the Couth ZoornEssence need only

reference the Court’s previous sealing order and note that the information it now seeks to seal is

identical to that already sealed by the Court, However, to the extent ZoomEssence seeks to seal

information that has not already been sealed, ZoomEssenee must explain why sealing is

appropriate under the four prongs set forth in LCiv,R. 53(c)(2). Simply noting that the

information has been designated FOCO is insufficient. indeed, even where a confidentiality

order has been entered in a case, the parties must explain why sealing is appropriate under

L,Civ,R. 5.3(c)(2). Merely referencing the fact that information has been designated is

inadequate. Furthermore, to the extent ZoomEssence seeks to seal the TRO Motion and/or the

Transcript of the related hearing in its entirety, ZoomEssence must explain why redacting the

TRO blot ion and/or the Transcript of the hearing is impracticable.

IT IS SO ORDERED.

IT IS FURTHER ORDERED THAT THE CLERK OF THE COURT
FEMPORARILY SEAL DOCKET ENTR NOS 42 & 43 AS WELL AS
THE TRANSCRIPT OF THE PROCEEDINGS WHICH TOOK PLACE ON
MAY 30, 2012.

s/Tonianne J. Bongjovanni
TONIANNE J. BONGIOVANNI
United States Magistrate Judge
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY

(609) 989-2040
CHAMBERS OF US. COURTHOUSE

F() I \\NE J BU\GIO\ ANNI
TRE\TO\\]1H605

ucl FR) Si ATES \IAGISTRATE JUDGE

August 23, 2011

LETTER ORDER

Re: LI. duPont (Ic Nemours & Co. v. MacDermid. Inc.. et al.
Civil Action No. 06-3383 (MLC)

Dear Counsel:

As on are aware, pending before the Court is Defendant MacDermid Printing Solutions,

Av sc Dermid”) motion to seal the following documents [Docket Entry No. 376]:

Lx .4 to the Declaration of Donald A. Robinson sworn to July 18, 2011 (the

Robinson Declaration”), which is the May 18, 2011 Letter Order containing the

FEo.R.CIv,P, 30(b)(6) notice served on El, du Pont de Nernours & Co. (“DuPont”) by

MacDermid on October 20, 2010 and which has been temporarily sealed by the Court.

2. H. m the Robinson Declaration. which is a letter to the undersiuned submitted

o:vR\ on Oc,obc 29. 2010 by DuPont and MacDermid.

3. Hx (2 to the Robinson Declaration, which is a letter to the undersigned submitted on

November 3, 2010 by MacDermid.

4, Lx. 1) to the Robinson Declaration, which is a letter to the undersigned submitted on

‘11 ,\T .T’\ .,‘,1
1 \ ,. \IILj_J. U
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5. Ex. E to the Robinson Declaration, which is a letter to the undersigned submitted on

June 14, 2011 by DuPont.

6. Ex. F to the Robinson Declaration, which is a letter to the undersigned submitted on

June 1, 2011 by DuPont.

7. ha G to the Robinson Declaration, which is a letter to the undersigned submitted on

June 20, 2011 by MaeDermid,

8. ha H to the Robinson Declaration, which contains excerpts of the deposition

transcript of Charlotte Otto, dated May 6, 2010, as well as those portions of

Mae Dermid’s Memoranda of Law that reference or quote from this transcript.

9, Ex, Ito the Robinson Declaration, which contains excerpts of the deposition transcript

of [thomas Magee, dated May 7, 2008, as well as those portions of MacDermid’s

Memoranda of Law that reference or quote from this transcript.

10. Ex. J to the Robinson Declaration, which contains excerpts of the deposition

transcript of Roxy Ni Fan, dated March 25, 2010 as well as those portions of

MacDermid’s Memoranda of Law that reference or quote from this transcript.

11. Portions of MacDermid’s Memoranda of Law that reference or quote documents

designated by DuPont as either “Confidential” or “Highly Confidential” pursuant to

the Stipulation and Protective Order entered by the Court on October 3, 2006 and its

addenda (the “SPO”).

iViacDermid seeks to seal the aforementioned documents because they reference information that

DuPont has designated as “Confidential or “Higfily Confidential” under the SPO or are

documents that have been and remain temporarily sealed by the Court. MacDermid specifically

states that it “does not necessarily agree that all of the information marked Confidential or Highly

o Dr Port h entitled to that designation but notes that it is boundbv the SPO to
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maintain the cunlidentiality of the designated informatioin! (Robinson Declaration at ¶1 4).

CcDmmd then advises DuPont of its right to supplement MacDermid’s motion to seal within

as : lana’.

:\nmids notion to seal clearly fails to satisfy the standards set forth in LCiv.R.

5.3(c)Cs which require a party seeking to seal information to

describe (a) the nature of the materials or proceedings at issue. (b)
IOC legitimate private or public interests which warrant the relief
uuaht I J’ cR lrI\ &l med md s lions injum \ that n ould result
I w IL mgi is o giinted mud (d) In es i n ictim e

alternative to the relief sought is not available.

i late. the aalv arong satisfied by MacDermid is the first, MacDermid has adequately described

the nature of mime materials at issue, The fact that MacDermid was required to file the instant

motion to seal pursuant to the terms of the SPO is insufficient to warrant the requested sealing.

The Court does not, however, fault MacDermid for failing to meet the remaining prongs of

6 Civ,R. 53(u)(2) because the confidentiality interest at issue belongs to DuPont, not

ViacDermid. As such, the information required by LCiv.R. 53(c)(2) is within DuPont’s not

N’i acAcam it nowledne.

L,Civ.R. 5.3(c)(2) specifically accounts for this situation by providing the party with

cc iciavant information the opportunity to supplement the pending motion to seal: “[i]f the

tea rca aired in thm section is not wmthmn the knowledge of the movant, supplemental

a IT:c:e at the motion man he tiled hr a party. indim idual or entity htrt lug sucu

mar that f6urteen i 4 das after the filing of the motion.” As a result. DuPont.

a tat a a:eies the eonhdenmiaiitn mtercst in the subject documents. had 14 da\s from

tilt a ci’ )dacDemmid’s motion to seal to supplement same, However, unless the Court has

\1 teDein id imal’enges am as DuPont s confidentiality designations
as truetul to loAo’r the procedure sas ‘LI i in the SPO for addressing same



hoohed a tiling, it does not appear that DuPont elected to supplement MacDermid’ s moving

tinder these circumstances the Court could easily deny MacDermid’s motion to seal.

iionaver, shall give DuPont an additional opportunity to supplement MacDermid’s

n:000n to seat. This opportunity shall no longer be afforded to either party in this matter. In the

f supplementation ts not tiled within the time—frame set b L.Civ.R. 5.3(c)(2) and the

Ju dete:mincs that the non—supplemented motion is deficient, the motion shall be denied

Ha Pont has until e tniber22O11 to supplement MacDermid’s motion to seal.

P1’ IS SO ORDEREI).

sI Tonianne J. Bongiovanni
TONIANNE J. BONGIOVANNI
United States Magistrate Judge
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Th decision as reviewed by West editorial
sin II and not assigned editorial enhancements.
N U I 01< PC P F ICATION

a ifo States District Court,
D. Nes Jersey

CIZLR. INC.. et C.. Plaintiffs.

P I;\P\l;\CFL1PCALS USA. INC.. Dc-
fendan:.

7;r, Inc.. ci C.. Plaintiffs.

lineax Laboratories, Inc., Defendant.

Cued Action Nos. 08-1331 (DMC), 08-2137(DMC).
July 7,2010.

Li C Ce lorenzi, Sheila F. McShane, Gibbons,
PC. Newark, NJ, for Plaintiffs.

1 a a inn \lichael F Patunas Liii.
Depalma Greenbera, LLC, Newark, NJ, for Defend-

Cited Slates Magistrate Judge.
I a i. the C out t is Plaintiffs motion to ri.

duet the transcript of a judicial proceeding held be
fore the Undersigned on March 10, 2010 [08-133 1,
CM LCF No. 82: 08-2137, CM/ECF No. 47]. The
peN n. acne presented is whether and to what cx
teue Naittitle can redact and seal portions of the

vhen the proceeding itself
act rather conducted on the record in

L J e o and il
tie econdura CIiCStIOI1 is whether

I ion... bor
i i.., 1 0 \i cC

the Inwect Let :n tti5 wax is nsnali\
d itul itlioiit

in 1Cc. tn;tcer ct “‘ cc, be aai1abIe for

electronic remote access for 20 days to permit
Plaintiffs an opportunity to tile an application in ac
cordance with this Opinion.

LV TROD LCTION
This is a patent infrineement action broucht by

Plaintiffs Pfizer. Inc.. Pharmacia & Upjohn Corn—
panv LLC. and Pfizer l-lealth AB (collectively
“Pfizer”) under the Hatch-Waxman Act. Pfizer is
thi. ov ni.i of U niti.d St iti. Pati.nt No 6 ‘t) 2O

“the 295 patent”). The 295 patent covers a phar
maceutical formulation technology that provides for
the extended release of tolterodine to treat urinary
incontinence. Pfizer manufactures its extended re
lease tolterodine product under the brand name Det
rol®LA, Teva Pharmaceuticals USA, Inc. (“Teva”)
filed an Abbreviated New Drug Application
(ANDA”) with the US. Food & Drug Administra
tion (“FDA”) to market and sell a generic copy of
Detrol®LA,n

FN1. A related case between the same
parties over the immediate release formu
lation of Pfizer’s tolterodine product, Det
rol®, was tried before Judge Cavanaugh in
September 2009 with Pfizer prevailing.

On March 10, 2010, the Court conduced a hear
ing on the record to address a variety of scheduling,
case management, and discovery issues. Among the
issues discussed were the alleged commercial suc
cess of Detrol®LA; discovery relating to other
“tolterodine-related compounds”; and the discover
ability of various foreign patent applications. The
proceeding was conducted in open court. No re
(luest to seal the proceedine or any aspect of it v as
made. Members. of the public were free to enter the
courtroom at any time.

On March 18. 2010. a transcript of the proceed.
Iflt was piaced on the Courts public docket. Access
to the transcript was restricted pursuant to the
Pohcv on the Electronic Availability of Transcripts
of Court Proccedinas for the United States District

C 2012 Thomson Reuters. No Cluim to OP. US Coy. Works,

Uttp://x: e’L2,..6/6/2012
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On April 8. 2010, Plaintiffs (lIed the present
motion to redact and seal portions of the March 10,
2010 transcript,

D!SCIJSSJOiV
A. Applicable Law

The richt of public access to the courts is pro
tecterl under the common law and the First Amend
ment to the United States Constitution. See Nixon v.
Warner Comme’ii, mo, 435 US. 589, 597, 98 S,Ct,
1306. 55 LWd2d 570 (1978); in cc Cendant Corp,
260 1136 183, 192 (3d Cir200i), “[Tjhe public
I IT A kccss is ii heient in the nature of oul
democratic form of iaovernment” Publicker v. Co
in / 3 1 2u icO i069 (3d Cu 1984) while the
right of public access is not absolute, there must be
a demonstration that “closure is essential to pre
serve higher values and is narrowly tailored to
serve that interest,” IT at 1073; see also ag, Little
Julia nB/C Cojs, $51 FAd 673, 678-79 (3d

}lon/ m Pull Lu Disuict Loult
920 LAd 1482, 1465 (9th CirI990) (“Under the
first amendment, the press and the public have a
presumed right of access to court proceedings and
documents,,,, This presumed right can be overcome
on lv by an overriding right or interest ‘based on
finoine that closure is essential to preserve higher
values and is narrowly tailored to serve that in
Ic res1’ “ (quoting Press—Enterprise v. Superior

1 8 01 MO 1(4 SOt 819 78
LB/dAd 629 (1984))),

*2 in I ebruarv 2005, the District of New Jersey
enacted Local CIvil Rule 03. This rule provides the
tAunework for consideration of requests to seal ju
dicial proceeMings, requiring that the party seeking
Ce *1 oo (at tl e natum o Ow materials or
pioc ed”CIs v ns 0 (b) 0 e legitimate private or
puol Ic interests which warrant the relief sought, (c)
ti i CI med a d smous pm that would

result if the relief sought is not granted, and (d)
why a less restrictive alternative to the relief souht
is not available,” L. Civ, R. 5.3(c)(2). There is a
presumption of public access that must be over
come by a showing of good cause, See L. Civ, R.
5,3(a)(4) (“Subject to this rule and to statute or oth
er law, all ,,. judicial proceedings are matters of
public record and shall not be sealed,”), Good catise
exists only when a party shows that disclosure will
result in “a clearly defined and serious injury
Pansy v, Boro, of Stroudshurg, 23 F.3d 772, 778
(3d Cir, 1994); see also Cipollone v. Liggeit Group,
785 F.2d 1108, 1121 (3d Cir,1986). The comments
to the Rule incorporate the common law on the sub
ject,

B, Tue Electronic Transcript Policy
Effective November 1, 2008, the District of

New Jersey implemented its Policy on the Electron
ic Availability of Transcripts of Court Proceedings.
See http:// www.njd,uscourts.gov/ cm
ecf/ETrans/NJDRedactNoticeAttorneys.pdf (“the
Transcript Policy”). The Transcript Policy states
that any transcript provided to the Court by a court
reporter or transcribing agency will be available,
for 90 days, at the Clerk Office (for inspection
only) and by electronic access to the parties and at
torneys in the case, IT. Once the 90-day period has
expired, the transcript will be available to “the gen
eral public through PACER.” Id. The Policy is
meant “to provide[ j guidance for counsel and
parties in requesting the redaction of personal data
identifIers from a transcript” before the transcript
becomes electronically available to the public. Id.
(emphasis added). Personal data identifiers are
sensitive personal information such as Social Se
curity numbers, dates of birth, and the full names of
minor children that must be redacted from electron
ic filings with the Court. See Fed,R,Civ,P. 5.2(a);
L, Civ, R. 5,20° No motion to seal personal iden
tifiers is required.

FN3. See also D.N.J.
ing Policies and
tp://www.nj d. us

Electronic Case Fil
Procedures ht

http://wcb2. ,, 6/6/2012
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courts.gov• cm-ecf’FinalPoliciesProcedures
2008.pdf (as amended September 1, 2008).

:dhering o the theme of protecting personal
identifiers, the Transcript Policy provides that with
in tie first 7 days the transcript is available, a party
must inform the Court that it intends to redact per
sonal identifiers iloin a transcript, and the Tran
script Policy provides instruction on how to accom
plish this task. However, in addition to the redac
tion of personal identifiers, the Policy contains the
following provision:

Requests for Additional Redactions:

If a party requests further redactions, in addition
to the personal identifiers listed above, the party
must move the Court by filing a separate Motion
Ihr Redaction of Electronic Transcript. Until the
Court has ruled on any such motion, the tran
sc:lpt will not be available by remote electronic
access, even if the 90-day restriction period has
ended.

*3 Plaintiffs apparently attempt to use the
above cited section of the Transcript Policy to seal
portions of the transcript of the March 10, 2010
open court procecding, despite the fict that the pro
ceeding itself was open to the public, and that the
portions of the transcript sought to be sealed do not
implicate personal identifiers.

C. Application

I. i’!ainr!f/k’ ‘1 rguinc’nts

‘laintiffs contend, in conclusory fashion, that
public disclosure of certain information discussed
during the March 10th hearing should now, after
the fact. be sealed because this case involves
“confidential information that the parties have a le
gitimate interest in protecting as confidential be
cause it alleges that its competitors could utilize the
information,” and because “alleged valuable in
formation would be lost where business competitors
would gain an unfair advantage over the parties if
these competitors were to gain access to the inform-

ation ....“ (Declaration of Sheila F. McShane, Esq..
in Support of Motion For Redaction of an Electron
ic Transcript at ¶‘ 6-7.) Plaintiffs’ motion seeks to
redact over 250 lines from the transcript. No brief is
provided in support of the motion, and no specific
argument with respect to individual portions of the
transcript is made.

2. Sealing the Transcript of a Proceeding Held In
Open Court

There is a presumption that judicial proceed
ings are public. See I.. Civ. K. 5.3(aX4); accord
Esles v. Texas, 381 U.S. 532, 54142, 85 S.Ct.
1628, 14 L..Ed.2d 543 (1965) (“ “It is true that the
public has the right to be informed as to what oc
curs in its courts, ... reporters of all media, includ
ing television, are always present if they wish to be
and are plainly free to report whatever occurs in
open court .) Publicker, 733 F.2d at 1069 (“It is
desirable that the trial of [civil] causes should take
place under the public eye ... not because the con
troversies of one citizen with another are of public
concern, but because it is of the highest moment
that those who administer justice should always act
under the sense of public responsibility, and that
every citizen should be able to satisê himself with
his own eyes as to the mode in which a public duty
is performed.” (quotation omitted)); Arthur R.
Miller, Confidentiality, Protective Orders, and
Public Access to the Courts, 105 Han’. L.Rev. 427
(1991). In order to overcome that presumption, a
party seeking closure must meet the requirements
of Rule 5.3(e). See L. Civ. R. 5.3(c)(2).

Here, there was no attempt to meet the require
ments of Rule 5.3 at the time the hearing was held;
there was no request to close the courtroom; no ref
erence to sealing the record; and no indication that
the parties wished certain information to remain
confidential. It is only now, after the hearing was
held in open court and the record transcribed, that
the issue of “sealing” has been raised. This Court
has found scant authority addressing this circum
stance. This raises the question of whether the Elec
tronic Transcript Policy was intended to permit

£‘ 2012 rhomson Reuters. No Claim to Orig. US Gov. Works.

lutp://web2.westaw.com/print/printstream.aspx?mt=205&prft=HTMLE&vr=2.0&destinatio,.. 6/6/20 12
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ut sobi Ic rue dines on

4 Pendinst further direction, this Court finds
that the onus is on the parties to request sealing of
the courtroom prior to a hearing that will involve
0 ussion ot iiiedl cont dential intormution
and a sat isO the requirements of Rule 53 at that
tin JOeS not sn1, appropriate Or the parties to

J seuion an tIc record, r ithout
I I to1

a asen disOroun tb an or pus! P:cso ap
a. or saa’ Or secuad.

lermore, 0 a post! Immure at tempt to use
the 7ranscript Police to seal large portions of the
transeript of an open proceeding does not seem to
be contemplated by the Policy a policy primar
ily, if not exclusively, concerned with the protec
to is 7 nersonal identi tiers, One can envision a situ-
at en arc a nan ic punt in a court proceeding Un—
crc. eJt’r hIntis oil a highh secret formula or
so tne akin to a secret jeopardizina ones secur
to su in such circumstances. a niotion to re

ac anscript befitting and desirable, gi en
the a rarl\ instantaneous and universal dissemina
non such inthrmation upon its placement on the
electronic docket. I lowever, seeking to redact
cunndess paces of sit most, borderline confidential
inatcrJu does not seem to be what was intended. it

als setus to subvert tile purpose of’ Rule 5,3.

In other words, there should be 10 backdoor at
iets to “ai the courtroom. Once a hearing is
cots eteJ a onen court, informal ion placed on tile

I in 1 iton ti 9’ 15 /1 tIm ‘ oiLs

(s a /5ao s/se i/oaf P72 377 P30 133,
(20 (ir.25a00) (“Once the cat is out of tile

I I la a er Or otme / 0 u/H it C
1 7 /c r’ IRD 8.

— C ot o io s. tin g suould no

0 be ;sersttl:eu. See /7 at 144 (“But
a Sr HOrn S a as av hare deC55 beforehand,

‘ I e 1 0

5 5 :JtI not has r the pass er, Or en
I t ls’,i’J m’n ks

what has thus beconle public pris ate again. it
c r, / L 5 IJ L t I ,,Il,t iw E

Co,es., 949 F.2d 653, 659 (3d Cir.i991). The in
formation discussed at tile March 10th hearing be
came public when it was discussed on the record in
open court,

Since the parties were not aware of tile Court’s
position on this subject when the motion was filed,
tile Court will deny tile motion without prejudice to
Piaintitls’ rinD to make an applicatton in accord—
alice w itil th is Opinion. Ihe transcript will remain
confidential for 20 days. or if a new nlotion to seal
is made, it will remain sealed until tile motion is de
cided,

3. This Court’s Policy on Sealing Judicial Pro—
ceedings in the Future

In the future in this case (and all future cases
before the Undersigned Magistrate Judge), the
parties should be prepared to move to seal proceed

ings at their outset, not attempt to redact the tran
script after the proceeding has concluded. In the al
ternative, counsel may wish to consider tailoring
their arguments before this Court to avoid the pub
lic disclosure of allegedly confidential information.
Of course, should tile parties feel that disclosure of
non-public, trade secret information cannot be
avoided, they should raise the need for closure
when it arises, not after disclosure has occurred, In

all future appearances before this Court, counsel
should be aware that statements ill 0CIl court will
be part of tile record and will not be sealed after tile

fact absent extraordinary circumstances. See (lain
bale, 377 F3d at 144; see also Bank u/din. Trust &
San. Ass ‘ii i’ Hotel Riiteni:ouse 4ssoc., 800 P.20
339. 345 5d CD. 1986).

D, Additional conclusions
* There are also more mundane substantive

problems with the application. As appears, unscien
tifically. to be a trend in many ANDA patent cases,
the requests to seal (more than 250 lines of trats
scnipu are ovcrbroad and only supported h’ general
allegatIons ol harm, For example. ill ths case,
Pl,iintm1i’ seek to rd let md edl 0 11. ot ti . lol

7/5 20 1 2 Thomson Reuters So Claim to One, US Soy. Works.



Parte 6 of 7

SIN Copy. 2010 WL 2710566 (D,NJ.)
(Cite as: 2010 WL 2710566 (DNJ,))

Page 5

• iCc/n Counsel ]: “[T]here are a number of
Cii 1 ew s on in Michigan There s

I e se uchises Ans
that’s in paper that relates to a certain

4/51 Oct tsstored there,” (Transcript of March 10,
20 1 0 hearine before Magistrate Judge Mark Falk
“ioN at j7:iaj

[PIa/niijjN’ Coonsci]: “But they drop them all
into a great big repository somewhere, and they
create an index for them, And the index is, in
fact, electronic, And so what they say is we
searched the index for our paper documents, and
whatever we find is in that index, we pull and we
give to von.” (Tr. at 53:6-11.)

• [P/a/ni/if?’ Counsel 1: “We found it in the same
repository, hut the problem was it wasn’t indexed

i u 0 i our sea ch [7he Court

“What wiisit indexed under?” (Tr, at 63: 17—20.)

None oh the above cited references qualify as
the tvoe oh hformation that is sealed in this district
isp, trade secrets, confidential research, develop
mis oi comiarc1 I intoinntion the diselosute of
which could result in specific harm to the pro—
poneat’s standing in its marketplace. See, eg., Mars
is JCNJ Ani, Cuisi,, No. 05-3 165, 2007 WL 496816,
at 2 (DN.J. Feb.13, 2007) (sealing confidential
acrec ments retbrring to sale and transfer of patents
in suit); cn/usa Oppe,’nan a .4//state New .Jersey
Jo I U 200) ‘[ 2418’163 t 8 9
l ‘ 2 )) (dcn lug motion to seal al

lecedly con tidential business infbrmation). The loc
al ion of nocrprivileced documents and the size and
locations of document warehouses are not the type
ot a tormaton that could plausibly result in com
petitive disadvantage were it publicly disclosed,
Good cause for sealing exists only when a party
sh 1 1 0 sc1uuw s ill iwult in a cloat lx

a a l 0110 s ‘purx U icr 22 4 3 1 a
774. Plainti Ohs’ motion is not supported by a brief or
prti’t iou larized argument, and it is unexplained how

a s s t p P iw mat as couN res

ult in a specific and serious injury. As a result, even
if widespread after-the-fact sealing were permitted,
Plaintiffs fail to carry’ their heavy burden to show
that sealing is warranted.

It should be noted that the Court intends no cri
ticism of movant, whose efforts to protect confiden
tial information in a high-stakes patent case is un
derstandable. ‘T’his is especially so when the effects
of posting documents on electronic dockets expo
nentially expands their potential publication.
Rather, the Court intends to set reasonable
guidelines for parties struggling with the conflu
ence of Local Rule 5.3, the common law, and the
electronic redaction policy. Therefore, the parties
should be advised that all requests to seal in the fu
ture shall adhere to the following format:

*6 1. The submission shall state whether or not
there is any opposition to the request to seal the
specific documents, If opposition exits, the
parties shall identify the document(s) that they
oppose sealing and the reason(s) for the opposi
tion.

2. The submission shall include both the pages
and lines of the document(s) the movant seeks to
have sealed and a proposed redacted version; ‘°°

FN4. The Court reminds the parties that
the sealing of documents shall be effectu
ated in the least restrictive means avail
able. See L. Civ, R. 5.3(c)(2). To that end,
absent extraordinary circumstances, it is
unlikely the Court will seal deposition
transcripts or lengthy’ documents in their
entirety. Accordingly, the parties shall
identify only the portions of such docu
ments for which they contend sealing is
warranted,

3. For each and every line of a document the
parties seek to have sealed, the parties shall cre
ate a chart identifying the document and explain-
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mu: Ia) the egitimate private or public interests
which warrant the relief sought; (b) the clearly
d:::aeJ md serious injury that would result if the

sought is not granted; (c) why a less re
str;.t:ve alternative to the relief sought is not
a’ ailabk. see L. Civ. R. 5.3c)(2); and (d) the po
sition of the adverse party concerning the request
to seal, and the reason why the request to seal is
opposed.

4. Submi: a proposed forni of order that lists
with spciticiLy each entry for which sealing is
oh!. For example, Brief at Page XX, second
par:raph. line V. beginning with the word “AAA”
to the word ..177r

5. C:ni! that the information sought to be
scaLd is not contained in a publicly available docu
meat or discussed on the record in open court dur
ing any hearing or other proceedingYNs

FN5. Thanks are extended to the Honor
able Patty Shwartz, U.S.M.J. for devising
this standard and allowing the Undersigned
to borrow it.

CONCLUSION
For all of the above stated reasons, Plaintiffs’

Motion of Intent to Request a Redaction of a Tran
script [08-1331, CMJECF No. 82; 08-2137, CM!
ECF No. 47] is denied without prejudice. A separ
ate Order accompanies this Opinion.

SO ORDERED.

DJ\.i.,20l0.
Plizer. Inc. v. l’cva Phannaceuticals USA, Inc.
Slip ;.‘opy. 20!t) WI. 2710566 (D.N.J.)

ENl. OF uOCt;MENT
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